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PROHIBITING  PIRACY  OF  SOUND  RECORDINGS 


WEDNESDAY,   JUNE   9,    1971 

House  of  Representatives, 

Subcommittee  No.  3  or  the 
Committee  on  the  Judiciary, 

Washington.,  B.C. 

Siibconrmiittee  No.  3  of  the  Committee  on  the  Judiciary  met,  pur- 
suant to  notice,  at  10  a.m.,  in  room  2226,  Rayburn  House  Office  Build- 
ing-, Hon.  Robert  W.  Kastenmeier  (chairman  of  the  subcommittee) 
presiding-. 

Present:  Messrs.  Kastenmeier,  Mikva,  Drinan,  Biester,  and 
Coughlin. 

Also  present :  Herbert  Fuchs,  counsel,  and  Samuel  A.  Garrison,  III, 
associate  counsel. 

Mr.  Kastenmeier.  The  hearing  will  come  to  order. 

The  subcommittee  has  met  today  to  hear  testimony  concerning 
S.  646,  an  act  to  amend  title  IT  of  the  United  States  Code  to  provide 
for  the  creation  of  a  limited  copyright  in  sound  recordings  for  the 
purpose  of  protecting  against  unauthorized  duplication  and  piracy  of 
sound  recording,  and  for  other  purposes,  and  concerning  H.R.  6927, 
a  bill  identical  to  S.  646  as  that  measure  was  introduced. 

Primarily,  this  legislation  would  attack  the  subject  of  record  piracy, 
^yhose  cost,  it  is  alleged,  in  loss  of  legitimate  sales  for  1970  is  estimated 
at  $100  million,  by  granting  a  limited  copyright  to  authors  of  sound 
recordmgs. 

Secondly,  S.  646  removes  existing  limitations  on  the  remedies 
available  to  owners  of  copyrighted  musical  compositions  against  in- 
fringements involving  phonograph  records. 

Both  provisions  found  their  way  into  copyright  law  revision  legisla- 
tion reported  by  this  committee  and  passed  by  the  House  in  1967. 

They  failed  of  enactment,  however,  when  the  copyright  revision 
project  bogged  down  in  the  other  body. 

I  must  say  almost  scandalously  so  for  4  years. 

The  legislation  has  the  approval  of  the  Copyright  Office  and  the 
Departments  of  State  and  Justice.  Copies  of  S.  646  and  H.R.  6927  will 
be  inserted  in  the  record  at  this  point. 

(The  bills  referred  to  are  as  follows :) 

[S.  646,  92d  Conjr.,  first  sess.] 

AN  ACT  To  amend  title  17  of  the  United  States  Code  to  provide  for  the  creation  of  a 
limited  copyright  in  sound  recordinsrs  for  the  purpose  of  protecting:  against  unauthorized 
duplication  and  piracy  of  sound  recording,  and  for  other  purposes 

Be  it  enacted  dij  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  title  17  of  the  United  States  Code  is 
amended  in  the  following  respects : 

(a)  In  section  1,  title  17,  of  the  United  States  Code,  add  a  subsection  (f)  to 
read : 

(1) 


"To  reproduce  and  distribute  to  the  public  by  sale  or  the  transfer  of  owner- 
ship, or  by  rental,  lease,  or  lending,  reproductions  of  the  copyrighted  work  if 
it  be  a  sound  recording :  Provided,  That  the  exclusive  right  of  the  owner  of  a 
copyright  in  a  sound  recording  to  reproduce  it  is  limited  to  the  right  to  duplicate 
the  sound  recording  in  a  tangible  form  that  directly  or  indirectly  recaptures 
the  actual  sounds  fixed  in  the  recoi-ding:  Provided  further.  That  this  right  does 
not  extend  to  the  making  or  duplication  of  another  sound  recording  that  is  an 
independent  fixation  of  other  sounds,  even  though  such  sounds  imitate  or  simu- 
late those  in  the  copyrighted  sound  recording ;  or  to  reproductions  made  by 
transmitting  organizations  exclusively  for  their  own  use." 

(b)  In  section  5,  title  17,  of  the  United  States  Code,  add  a  subsection  (n) 
to  read : 

"Sound  recordings." 

(e)  In  section  19,  title  17,  of  the  United  States  Code,  add  the  following  at  the 
end  of  the  section  :  "In  the  case  of  reproductions  of  works  specified  in  subsection 
(n)  of  section  5  of  this  title,  the  notice  shall  consist  of  the  symbol  P  (the  letter 
P  in  a  circle),  the  year  of  first  publication  of  the  sound  recording,  and  the  name 
of  the  owner  of  copyright  in  the  sound  recording,  or  an  abbreviation  by  which 
the  name  can  be  recognized,  or  a  generally  known  alternative  designation  of  the 
owner :  Provided,  That  if  the  producer  of  the  sound  recording  is  named  on  the 
labels  or  containers  of  the  reproduction,  and  if  no  other  name  appears  in  con- 
junction with  the  notice,  his  name  shall  be  considered  a  part  of  the  notice." 

(d)  In  section  20,  title  17,  of  the  United  States  Code,  amend  the  first  sentence 
to  reafl  :  "The  notice  of  copyright  shall  be  applied,  in  the  case  of  a  book  or  other 
printed  publication,  upon  its  title  page  or  the  page  immediately  following,  or  if  a 
periodical  either  upon  the  title  page  or  upon  the  first  page  of  text  of  each  sep- 
arate number  or  under  the  title  heading,  or  if  a  musical  work  either  upon  its 
title  page  or  the  first  page  of  music,  or  if  a  sound  recording  on  the  surface 
of  reproductions  thereof  or  on  the  label  or  container  in  such  manner  and  location 
as  to  give  reasonable  notice  of  the  claim  of  copyright." 

(e)  In  section  26,  title  17,  of  the  United  States  Code,  add  the  following  at 
the  end  of  the  section :  "For  the  purposes  of  this  section  and  sections  10,  11.  13, 
14.  21.  101,  100.  109.  209,  215,  but  not  for  any  other  purpose,  a  reproduction  of 
a  work  described  in  subsection  5(n)  shall  be  considered  to  be  a  copy  thereof. 
'Sound  recordings'  are  works  that  result  from  the  fixation  of  a  series  of  musi- 
cal, spoken,  or  other  sounds,  but  not  including  the  sounds  accom';anying  a  mo- 
tion picture.  'Reproductions  of  sound  recordings'  are  material  objects  in  which 
sounds  other  than  those  accompanying  a  motion  picture  are  fixed  by  any  method 
now  known  or  later  developed,  and  from  which  the  sounds  can  be  perceived, 
reproduced,  or  otherwise  communicated,  either  directly  or  with  the  aid  of  a 
machine  or  device,  and  include  the  'parts  of  instruments  serving  to  reproduce 
mechanically  the  musical  work',  'mechanical  reproductions',  and  'interchange- 
able parts,  sifch  as  discs  or  tapes  for  use  in  mechanical  music-producing  ma- 
chines' referred  to  in  sections  1(e)  and  101(e)  of  this  title." 

Sec.  2.  That  title  17  of  the  United  States  Code  is  fui'ther  amended  in  the 
following  respect : 

In  section  101.  title  17  of  the  United  States  Code,  delete  subsection  (e)  in 
its  entirety  and  substitute  the  following : 

"(e)  Interchangeable  Parts  for  Use  in  Mechanical  Music-Producing  Ma- 
chines.— Interchangeable  parts,  such  as  discs  or  tapes  for  use  in  mechanical 
music-producing  machines  adapted  to  reijroduce  copyrighted  musical  works,  shall 
be  considered  copies  of  the  copyrighted  musical  works  which  they  serve  to  re- 
produce mechanically  for  the  purposes  of  this  section  101  and  sections  106  and 
109  of  this  title,  and  the  unauthorized  manufacture,  use,  or  sale  of  such  inter- 
changeable parts  shall  constitute  an  infringement  of  the  copyrighted  work  rend- 
ering the  infringer  liable  in  accordance  with  all  provisions  of  this  title  dealing 
with  infringements  of  copyright  and.  in  a  case  of  willful  infringement  for  profit, 
to  criminal  nrosecution  pui-suant  to  section  104  of  this  title.  Whenever  any  per- 
son, in  the  alisence  of  a  license  agreement,  intends  to  use  a  copyriglited  musical 
comr)osition  upon  the  parts  of  instruments  serving  to  reproduce  mechanically  the 
music.nl  work,  relying  upon  the  compulsory  license  provision  of  this  title,  he 
shall  serve  notice  of  such  intention,  by  registered  mail,  upon  the  copyright  pro- 
prietor at  his  last  address  disclosed  by  the  records  of  the  copyright  oflBce,  send- 
ing to  the  copyright  ofl^ce  a  duplicate  of  such  notice." 

Sec.  3.  This  Act  shall  take  effect  four  months  after  its  enactment  except  that 
section  2  of  this  Act  shall  take  effect  immediatel.v  upon  its  enactment.  The  pro- 
visions of  title  17  of  the  United  States  Code  as  amended  by  section  1  of  this 


-Act,  shall  apply  only  to  sound  recordings  fixed,  published,  and  copyrighted  on 
and  after  the  effective  date  of  this  Act  and  nothing  in  title  17  of  the  United 
States  Code  shall  be  applied  retroactively  or  be  construed  as  affecting  in  any 
way  any  rights  with  respect  to  sound  recordings  fixed  before  that  date. 

Passed  the  Senate  April  29,  1971. 

Attest:  Francis  R.  Valeo,  Secretary. 

[H.R.  6927,  92d  Cong.,  first  sess.] 

A  BILL  To  amend  title  17  of  the  United  States  Code  to  provide  for  the  creation  of  a  limited 
copyright  in  sound  recordings  for  the  purjiose  of  protecting  against  unauthorized  dupli- 
cation and  piracy  of  sound  recording,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  title  17  of  the  United  States  Code  is 
amended  in  the  following  respects : 

(a)  In  section  1,  title  17,  of  the  United  States  Code,  add  a  subsection  (f)  to 
read : 

•'To  reproduce  and  distribute  to  the  public  by  sale  or  other  transfer  of  owner- 
ship, or  by  rental,  lease,  or  lending,  reproductions  of  the  copyrighted  work  if 
it  be  a  sound  recording:  Provided,  That  the  exclusive  right  of  the  owner  of  a 
copyright  in  a  sound  recording  to  reproduce  it  is  limited  to  the  right  to  duplicate 
the  sound  recording  in  a  tangible  form  that  directly  or  indirectly  recaptures  the 
actual  sounds  fixed  in  the  recording :  Provided  further,  That  this  right  does  not 
extend  to  the  making  or  duplication  of  another  sound  recording  that  is  an  in- 
dependent fixation  of  other  sounds,  even  though  such  sounds  imitate  or  simulate 
those  in  the  copyrighted  sound  recording;  or  to  single  ephemeral  recordings 
made  by  transmitting  organizations  for  their  own  use." 

(b)  In  section  5,  title  17,  of  the  United  States  Code,  add  a  subsection  (n)  to 
read: 

"Sound  recordings  other  than  fixations  of  sound  accompanying  a  motion 
picture." 

(c)  In  section  19,  title  17,  of  the  United  States  Code,  add  the  following  at  the 
end  of  the  section :  "In  the  case  of  reproductions  of  works  specified  in  subsec- 
tion (u)  of  section  o  of  this  title,  the  notice  shall  consist  of  the  symbol  P  (the 
letter  P  in  a  circle),  the  year  of  first  publication  of  the  sound  recording,  and  the 
name  of  the  owner  of  copyright  in  the  sound  recording,  or  an  abbreviation  by 
which  the  name  can  be  recognized,  or  a  generally  known  alternative  designa- 
tion of  the  owner :  Provided,  That  if  the  producer  of  the  sound  recording  is 
named  on  the  labels  or  containers  of  the  reproduction,  and  if  no  other  name 
appears  in  conjunction  with  the  notice,  his  name  shall  be  considered  a  part  of 
the  notice." 

(d)  In  section  20,  title  17,  of  the  United  States  Code,  amend  the  first  sentence 
to  read :  "The  notice  of  copyright  shall  be  applied,  in  the  case  of  a  book  or 
other  printed  publication,  upon  its  title  page  or  the  page  immediately  following, 
or  if  a  periodical  either  upon  the  title  page  or  upon  the  first  page  of  text  of  each 
separate  number  or  under  the  title  heading,  or  if  a  musical  work  either  upon 
its  title  page  or  the  first  page  of  music,  or  if  a  sound  recording  on  the  surface 
thereof  or  on  the  label  or  container  in  such  manner  and  location  as  to  give 
reasonable  notice  of  the  claim  of  copyright." 

(e)  In  section  26,  title  17,  of  the  United  States  Code,  add  the  following  at  the 
end  of  the  section :  'For  the  purposes  of  this  section  and  sections  10,  11,  13,  14.  21, 
101.  106. 109,  209,  and  21.5,  but  not  for  any  other  purpose,  a  reproduction  of  a  work 
described  in  subsection  5  ( n )  shall  be  considered  to  be  a  copy  thereof.". 

Sec.  2.  This  Act  shall  take  effect  three  months  after  its  enactment.  The  provi- 
sions of  title  17  of  the  United  States  Code  shall  apply  only  to  sound  recordings 
fixed,  published,  and  copyrighted  on  and  after  the  effective  date  of  this  Act  and 
nothing  in  title  17  of  the  Unied  States  Code  shall  be  applied  retroactively  or  be 
construed  as  affecting  in  any  way  any  rights  with  respect  to  sound  recordings 
fisf  .1  before  that  date. 

For  our  first  witness  today  we  are  honored  in  having  onr  owti 
chairman  of  the  Committee  on  the  Judiciary,  Hon.  Emanuel  Celler, 
whose  life-long  interest  in  the  rights  of  anthors,  composers  and  per- 
formers of  musical  works  is  of  long  standing. 

Mr.  Chairman,  we  are  most  honored,  and  you  are  most  welcome 
before  the  subcommittee. 


STATEMENT  OF  HON.  EMANUEL  CELLER,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  NEW  YORK,  AND  CHAIRMAN, 
HOUSE  JUDICIARY  COMMITTEE 

Mr.  Celler.  Mr.  Chairman  and  distinguished  members  of  the  Sub- 
committee on  Patents,  Trademarks,  and  Copyrights,  I  appear  before 
you  this  morning  in  the  interest  of  simple  justice.  In  the  area  of  which 
I  speak,  justice  has  been  long  delayed.  I  hope  we  shall  not,  by  procrasti- 
nating, create  a  situation  of  justice  denied. 

I  am  here  to  urge  your  prompt  and  favorable  consideration  of  S. 
646,  an  act  to  amend  title  17  of  the  U.S.  Code  to  provide  for  the  crea- 
tion of  a  limited  copyright  in  sound  recordings  for  the  purpose  of  pro- 
tecting against  unauthorized  duplication,  and  I  use  the  word  piracy 
with  great  emphasis,  piracy  of  sound  recording,  and  for  other  purposes. 

As  used  in  this  bill,  a  sound  recording  is  a  work  which  results  from 
the  fixation  of  a  series  of  sounds  in  a  material  object  such  as  a  record 
or  tape,  as  distinguished,  for  instance,  from  the  copyrighted  literary, 
dramatic,  or  musical  works  incorporated  in  the  record  or  tape. 

Piracy  is  the  unauthorized  commercial  duplication  and  sale  of  a 
reproduction  of  a  sound  recording,  often  at  a  sharply  cut  price. 

The  limited  copyright  envisaged  by  the  bill  grants  to  creators  of 
sound  recordings  an  exclusive  right  to  reproduce  and  distribute  repro- 
ductions of  the  copyrighted  work,  but  not  any  right  to  restrict  or  be 
compensated  for  commercial  performances  thereof. 

Need  for  the  grant  of  limited  copyright  in  sound  recordings  arises 
from  the  great  and  growing  practice  of  off-the-air  taping,  and  pirating 
of  sound  recordings.  Recent  technological  advances  have  made  possible 
the  reproduction  of  sound  recordings  at  a  cost  that  is  a  very  small  frac- 
tion of  the  cost  of  originally  producing  the  recording.  The  potential 
for  profit  from  the  simple  appropriation  and  sale  of  the  records  and 
tajjes  embodying  sound  recordings  has  proved  too  much  of  a  tempta- 
tion for  some  to  resist.  In  any  event,  the  siphoning  off  of  sales  that 
would  otherwise  be  made  by  the  creators  and  owners  of  the  recording 
(normally  the  record  company  and  the  performers)  has  reached  alarm- 
ing proportions. 

Nine  years  ago,  in  a  similar  context.  Congress  sought  to  reduce  the 
unauthorized  exploitation  of  phonograph  records  by  prohibiting  inter- 
state traffic  in  records  laiown  to  bear  counterfeit  labels. 

I  testified  in  support  of  this  legislation,  saying  in  part : 

Because  the  counterfeiter  operates  outside  the  law,  paying  no  compensation  to 
artists,  no  arrangers'  fees,  no  copyright  royalties,  and  no  excise  taxes,  he  is  able 
to  sell  his  illegitimate  and  often  mechanically  inferior  records  to  jobbers  and 
dealers  at  prices  far  below  those  charged  by  the  legitimate  manufacturers  whose 
work  has  been  forged. 

Victims  of  this  unconscionable  racket  are  many.  Tliey  include  song  writers  and 
publishers,  record  manufacturers,  distributors  and  dealers,  recording  artists  and 
musicians,  manufacturers  of  phonogi\aphs,  and,  last  but  not  least,  the  U.S. 
Government. 

To  a  marked  degree,  the  conditions  I  described  in  1962  remain  true 
today,  but  the  difficulties  and  evils  are  even  much  more  critical  now. 
Indeed,  thev  have  become  aggravated.  Obviously,  the  enactment  of  the 
counterfeit 'label  bill  has  not  had  the  desired  result.  Where  I  estimated 
the  drain  of  label  counterfeiting  at  $20  million  way  back  in  1960,  pro- 


ponents  of  the  present  leg-islation  claim  that  today  the  annual  cost  in 
sales  of  record  piracy  is  close  to  $100  million. 

It  is  estimated  that  one  out  of  every  four  tapes  produced  is  a 
pirated  tape.  The  legitimate  record  industry,  including  both  record 
manufacturers  and  performing  artists,  need  and  deserve  protection 
from  these  indefensible  misappropriations  of  their  creative  works. 
Section  1  of  the  bill,  by  creating  a  limited  copyright,  affords  a  method 
for  the  suppression  of  these  indefensible  practices.  The  Library  of 
Congress,  the  Register  of  Copyrights  and  the  Departments  of  State 
and  Justice,  as  has  been  well  indicated  by  the  chairman,  have  approved 
limited  copyright  as  an  appropriate  technique  for  thus  suppressing 
record  piracy. 

Section  2  of  S.  646  provides  stronger  remedies  for  violations  of  the 
mechanical  royalty  section  of  the  copyright  law.  In  commenting  on 
this  section,  the  Librarian  of  Congress  said : 

*  *  *  We  .strongly  support  the  addition  of  a  new  section  2,  removing  an 
anachronistic  and  unfair  limitation  on  tlie  remedies  available  to  owners  of 
copyrighted  musical  compositions  against  record  pirates.  This  new  section  2 
also  is  the  same  in  substance  as  provisions  included  in  the  general  revision  bill 
passed  by  the  House  of  Representatives  on  April  11,  1967. 

Obviously,  as  has  been  well  indicated  by  the  chairman  in  his  opening 
remarks  neither  tlie  limited  copyright  for  sound  recordings  nor  the 
increase  in  remedies  for  owners  of  musical  compositions  is  a  new 
expedient.  Both  have  been  approved  by  our  committee  and  passed  by 
the  House  as  a  part  of  H.  E.  2512,  90th  Congress,  the  copyright  law 
revision  bill  of  1967,  and  both  would  almost  certainly  have  been  en- 
acted into  law  ere  now,  had  that  not  been  held  up  pending  Senate 
action  on  the  revision. 

I  trust  we  can  now  make  prompt  favorable  disposition  of  both 
proposals. 

Gentlemen,  I  thank  you  for  giving  me  your  very  earnest  and  kind 
attention. 

Mr.  Kastenmeier.  Thank  you,  Chairaian  Celler,  for  a  most  enlight- 
ening statement,  an  appropriate  statement  to  open  these  hearings,  and 
while  the  committee  approaches  this  matter  with  an  open  mind,  I  must 
say  we  do  ])]edge  to  you  and  others  prompt  action  on  this  matter. 

I  agree  with  your  last  statement,  that  this  matter  might  well  have 
been  disposed  of  in  the  context  of  overall  revision,  and  should  have 
been,  and  I  regret  that  the  other  body  has  not  seen  fit  to  act  on  it. 

It  is  certainly  my  most  earnest  hope  that  we  will  not  have  what  is 
termed  piecemeal  revision,  rather  than  by  general  revision.  In  any 
event,  we  do  pledge  prompt  action  on  this  measure. 

The  gentleman  from  Massachusetts  ? 

Mr.  Drinan.  Thank  you,  Mr.  Chairman,  for  coming,  and  for  your 
very  fine  statement. 

Mr.  Kastenmeier,  The  subcommittee  thanks  you  very  much,  Mr. 
Chairman. 

Mr.  Celler.  Thank  you  very  much. 

Mr.  Kastenmeier.  The  Chair  inquires  if  the  gentleman  from  the 
State  of  Tennessee  is  present,  Hon.  Eichard  H.  Fulton,  author  of 
H.E.  6927. 

Since  he  is  not  here,  the  Chair  will  be  pleased  to  accept  his  statement 
and  make  it  a  part  of  the  record. 


6 

The  Congressman  from  Tennessee,  Mr.  Fulton,  has  a  deep  and 
abiding  interest  in  the  question,  and  I  am  handed  his  statement  at  this 
time,  and  we  will  make  it,  without  objection,  a  part  of  the  record. 

(Mr.  Fulton's  statement  follows :) 

Statement  of  Hon.  Richard  H.  Fulton,  a  Representath'e  in  Congress  From 

THE  State  of  Tennessee 

Mr.  Chairman,  I  am  Ricliard  Fulton,  Member  of  Congress  from  Tennessee's 
Fifth  Congressional  District  which  is  comprised  of  Metropolitan  Nashville- 
Davidson  County. 

My  District  prides  itself  as  being  "Music  City,  U.S.A."  We  are  the  home  of 
music's  famous  "Nashville  Soimd"  and  one  of  the  world's  largest  recording 
centers.  Thus,  you  can  see  that  I  have  a  very  direct  interest  in  the  legislation 
which  you  consider  here  this  morning,  H.  R.  6927,  which  I  am  sponsoring,  and 
S.  646. 

It  is  my  understanding  that  the  distinguished  Chairman  of  the  Judiciary 
Committee,  Mr.  Celler,  will  or  has  spoken  in  behalf  of  this  bill  and  he  can  do 
this  far  more  adequately  than  can  I.  Therefore,  I  will  take  only  a  few  moments 
of  .vour  time  to  summarize  briefly  why  I  feel  that  there  is  a  justified  urgent 
need  for  this  legislation  and  why  failure  to  provide  it  at  the  Federal  level  will 
threaten  the  very  existence  of  the  recording  industry  as  you  know  it  today. 

First,  the  passage  of  this  legislation  to  provide  for  the  creation  of  a  limited 
copyright  in  sound  recordings  to  protect  against  piracy  will  help  alleviate  an 
economic  threat  to  the  recording  business  which  is  already  costing  this  legitimate 
Industry  an  estimated  loss  of  $100  million  or  more  a  year.  The  industry  is  faced 
with  an  economic  crisis  unless  this  loss  is  curtailed. 

When  one  realizes  that  only  one  of  ten  music  recordings  make  any  money 
at  all,  it  becomes  readily  apparent  how  damaging  these  unauthorized  duplica- 
tions and  piracies  are.  The  recordings  that  do  make  money  must  support  the 
industry.  But  they  cannot  provide  this  support  if  they  are  not  given  the  legal 
protection  to  prevent  these  acts  of  piracies. 

Second,  the  House  itself  already  has  accepted  the  principle  contained  in  this 
bill  in  passage  of  the  General  Copyright  Revision  Act  of  1971,  which  is  still  before 
the  Senate. 

Third,  the  grant  of  copyright  is  supported  by  all  interested  Federal  agencies 
including  the  Copyright  OflSce,  Department  of  State,  Department  of  Justice. 
Ironically  the  Department  of  State,  I  am  led  to  understand,  is  in  the  somewhat 
embarrassing  position  of  trying  to  negotiate  an  international  agreement  on  this 
general  piracy  problem  at  a  time  when  it  is  a  critical  problem  within  our  own 
borders. 

Fourth,  the  State  of  Tennessee  as  well  as  other  States  recognizes  this  problem 
and  has  outlawed  the  Act.  However,  proper  protection  is  going  to  be  afforded  only 
by  passage  of  Federal  legislation. 

Fifth,  the  entire  music  industry  supports  this  bill. 

It  is  anticipated  that  this  legislation  will  receive  very  little  opposition,  particu- 
larly on  its  merits.  In  view  of  the  widespread  approval  by  members  of  the  House 
and  the  fact  that  it  passed  the  Senate  without  a  roll  call  vote,  I  hope  that  the 
Chairman  will  give  consideration  to  calling  up  this  legislation  at  an  early  date 
under  suspension  of  the  rules. 

The  absence  of  appropriate  copyright  protection  is  costing  legitimate  music 
recording  producers  thousands  of  dollars  daily  and  adding  to  the  growing  eco- 
nomic threat  to  the  music  industry  itself. 

The  Senate  has  passed  this  legislation  with  some  refinements  and  alterations. 
Permit  me  to  assure  you  these  changes  are  completely  acceptable  to  me  and  those 
who  are  supporting  my  bill. 

Mr.  KASTENnrEiER.  At  this  time  the  Chair  would  like  to  call  Hon. 
Bruce  C.  Ladd,  Jr.,  Deputy  Assistant  Secretary  for  Commercial 
Affairs  and  Business  Activities  for  the  Department  of  State,  and  with 
Mr.  Ladd  is  Mr.  Winter,  and  you  might  identify  the  other  gentleman. 


STATETsIENT  OF  BRUCE  C.  LADB,  JK.,  DEPUTY  ASSISTANT  SECEE- 
TAEY  EOE  COMMERCIAL  AFFAIRS  AND  BUSINESS  ACTIVITIES, 
DEPARTMENT  OF  STATE ;  ACCOMPANIED  BY  HARVEY  J.  WINTER, 
CmEF  OF  THE  DIVISION  OF  BUSINESS  PRACTICES,  AND  WILLIAM 
C.  LIEBLICH,  ATTORNEY  IN  OFFICE  OF  LEGAL  ADVISER 

Mr.  Ladd.  Yes,  sir. 

Mr.  Chairman,  I  am  Bruce  C.  Ladd,  Jr.  I  am  in  my  second  week  as 
Deputy  Assistant  Secretary  at  the  Department  of  State  for  Commer- 
cial Affairs  and  Business  Activities. 

I  have  with  me  this  morning  Mr.  Harvey  Winter,  Chief  of  the 
Division  of  Business  Practices  of  the  Department  of  State,  and  Mr. 
William  C.  Lie]>lich,  an  attorney  in  the  Office  of  Legal  Adviser  in  the 
Department  of  State. 

I  will  direct  my  remarks  primarily  to  the  international  aspects  of 
S.  646  and  explain  the  Department's  endorsement  of  the  proposed 
legislation. 

Unauthorized  du]5lication  of  legitimate  commercial  recordings  has 
grown  by  leaps  and  bounds  during  the  past  decade  and  has  become 
a  matter  of  public  concern  both  in  the  United  States  and  abroad. 

It  is  estimated  that  over  100  million  pirated  records  are  nov\'  made 
and  sold  throughout  the  world  each  year. 

The  unauthorized  copying  and  sale  of  legitimately  produced  records 
and  tapes  has  become  a  serious  problem  for  every  composer,  author, 
performing  artist,  and  record  producer,  and  also  for  every  country 
having  a  national  m.usic  culture  and  recording  industry. 

All  countries  having  a  legitimate  recording  industry  suffer  from  the 
practice  of  unauthorized  copying  of  sound  recordings. 

The  pirate  producers  draw  on  the  repertories  of  all  established 
legitimate  record  producers  indiscriminately.  The  problem  thus  affects 
the  recording  industries  in  developing  as  well  as  developed  countries. 

Developing  countries  which  suffer  from  the  pirate  trade  include 
several  of  our  Latin  American  neighbors,  in  particular  Brazil,  Mexico, 
and  Venezuela. 

Because  of  the  ease  with  which  unauthorized  recordings  can  be  made 
and  the  relatively  small  investment  required  to  make  such  recordings 
on  a  large  scale,  it  is  believed  that  this  activity  will  continue  and  ^row 
unless  effective  legal  methods  to  combat  and  reverse  it  are  provided. 

In  our  view,  S.  646  would  provide  a  satisfactory  means  of  combating 
and  curbing  the  unauthorized  duplication  of  sound  recordings  in  the 
United  States. 

The  enactment  of  S.  646  would  also  be  most  important  in  terms  of 
international  developm.ents  in  this  field.  As  you  may  know,  there  is 
a  move  toward  an  international  treaty  to  deal  with  the  record  piracy 
problem.  This  project  is  the  result  of  a  joint  initiative  by  the  United 
States  and  the  United  Kingdom  at  meetings  of  member  States  of  the 
Universal  Copyright  Convention  and  the  Berne  Copyright  Convention 
held  ii^Sept'>mber  1970. 

At  these  meetings  a  resolution  was  approved  calling  for  a  meeting  of 
governmental  experts  to  prepare  a  draft  agreement  to  protect  "pro- 
ducers and  phonograms'' — that  is,  sound  recordings — against  unau- 
thorized reproduction  of  these  recordings. 


The  meeting  of  governmental  experts  was  held  in  Paris  in  March 
1971  and  resulted  in  a  draft  convention  which  would  include  provisions 
that  correspond  closely  to  the  content  and  purpose  of  S.  646. 

If  current  plans  remain  unchanged,  (lie  convention  will  l^e  adopted 
at  a  diplomatic  conference  to  be  held  in  Geneva  in  October  of  this  year. 

This  treaty  would  give  to  producers  of  sound  recordings,  who  are 
nationals  of  contracting  States,  protection  against  the  making,  distri- 
bution, or  importation  of  duplicates  made  without  their  consent  where 
such  acts  are  for  the  purpose  of  distribution  to  the  public. 

The  treaty  would  assure  protection  for  the  U.S.  repertoire  of  sound 
recordings  in  all  States  that  become  party  to  the  agreement.  U.S.  rati- 
fication of  or  adherence  to  the  proposed  conventions  depends,  of  course, 
upon  enactment  of  a  domestic  law  such  as  S.  646. 

Further,  passage  of  the  proposed  legislation  would  greatly  enhance 
this  Govermnent's  posture  with  respect  to  its  continuing  efforts  to 
secure  international  protection  for  American  sound  recordings. 

I  might  add  parenthetically  the  passage  of  S.  646  would  assist  this 
Government  in  other  meetings  and  conferences  being  held  in  allied 
areas  in  the  copyright  field. 

For  these  reasons,  the  Department  of  State  fully  endorses  and  sup- 
ports this  bill. 

Thank  you. 

Mr.  Kastenmeier.  Thank  you,  Mr.  Ladd. 

I  have  just  a  couple  of  questions.  The  more  technical  questions  relat- 
ing to  domestic  applications  we  will  sa^^e  for  the  copyright  office.  But 
will  this  matter  come  up  at  all  in  any  context  during  the  July  Uni- 
versal Copyright  Convention,  or  Berne  Convention  meeting  in  Paris, 
to  your  knowledge  ? 

Mr.  LxVDD.  I  doubt  it.  Let  me  defer,  Mr.  Chairman,  to  Mr.  Winter  on 
that  question. 

Mr.  Winter.  I  doubt  very  much  that  the  question  of  protection  of 
sound  recordings  will  come  up  at  the  copyright  revision  conferences 
in  July,  in  Paris. 

The  interest  at  these  conferences  is  primarily  in  books  for  educa- 
tional purposes.  This  is  the  main  thrust  of  these  conferences. 

Mr.  Kastenmeier.  Thank  you. 

Tou  say  that 

Further,  passage  of  the  proposed  legislation  would  greatly  enhance  this  Gov- 
ernment's posture  with  respect  to  its  continuing  efforts  to  secure  international 
protection  for  American  sound  recordings. 

What  is  the  posture  to  the  extent  that  you  can  say  of  certain  other 
countries,  major  countries,  in  connection  with  their  own  sound  record- 
ings, or  indeed  ours  ? 

Do  thev  offer  protection  that  we  do  not  ? 

Mr.  Ladd.  Yes,  sir.  Most  of  the  developed  countries,  includmg  many 
in  Western  Europe  and  Japan,  have  provisions  which  deal  with  this 
question  in  one  way  or  another. 

They  may  not  deal  with  the  question  of  ]irotection  undor  copyright 
law.  It  may  be  dealt  with,  for  example,  under  the  law  of  unfair  com- 
petition. .  .       ,  ^   1  T  1      1 

T  mio-ht  add  that  a  number  of  developing  countries  have  established 
legislation  in  this  area,  and  have  as  legitimate  an  interest  in  the  pro- 
tection of  sound  recordings  as  do  tlie  developed  countries. 
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Mr.  IvAgtEXMEiER.  ^^Hieii  you  say  it  is  estimated  that  over  100  mil- 
lion pirated  records  are  now  made  and  sold  throughout  the  world  each 
year,  of  course  vou  are  ref erring  to  the  records  origmated  m  terms  of 
music  and  material  in  countries  other  than  just  the  United  States  alone  i 

Mr.  Ladd.  That  is  right.  That  is  the  world  figure. 

Mr.  Kastenmeier.  To  what  extent,  however,  does  that  figure  repre- 
sent the  U.S.  records  ^ 

Mr.  Winter.  We  do  not  have  any  breakdown  on  that,  Mr.  Chairman, 
but  I  suppose  that  the  representatives  of  the  Recording  Industry  Asso- 
ciation of  America,  Inc.,  might  be  able  to  give  you  a  breakdown  of 
that  composite  figure. 

'Mr.  Kastexmeier.  Are  there  any  countries  who  either  participated  m 
the  September  1970  meetings,  or  will  participate  in  the  one  of  October 
of  tliis  year,  that  have  an  interest  other  than  in  protecting  sound 
recordino's  ? 

Mr.  Ladd.  Let  me  defer  to  Mr.  Winter  on  that  question,  Mr.  Chair- 
man. 

Mr.  AVixTER.  Mr.  Chairman,  in  September  1970,  there  were  jonit 
meetings  of  the  Inter-governmental  Copyright  Committee  of  the  TTni- 
versal  Convention,  and  the  Berne  Permanent  Committee  of  the  Berne 
Copyright  Convention.  There  are  12  governments  represented  on  each 
of  these  committees  with  some  overlapping  or  duplication,  and  they 
represent  a  good  cross-section  of  developed  countries  and  developing 
countries,  such  as  India  and  Kenya.  All  of  these  countries  approved  the 
joint  resolution  that  Mr.  Ladd  has  referred  to,  calling  for  a  meeting  of 
governmental  experts,  so  I  think  one  might  conclude  that  there  is  a 
broad  and  widespread  interest  in  both  developed  and  developing  coun- 
tries in  this  proposed  international  convention. 

Mr.  Kastenmeier.  One  of  the  reasons  I  raised  that  is  because  there 
are  sometimes  differences  among  groups  of  nations. 

You  speak  of  developed  and  developing  nations.  In  some  cases,  you 
notice,  there  are  countries,  as  far  as  copyright  is  concerned,  where 
piracy  is  a  big  business. 

Perhaps  it  is  bigger  than  protection  in  that  country  from  an  economic 
standpoint,  and  I  am  just  interested  in  whether  there  are  countries  in 
which  so-called  piracy  would  be  of  economic  benefit  rather  than  the 
opposite. 

Mr.  Ladd.  I  think  that  is  an  excellent  question,  and  I  feel  that  with 
some  assurance,  I  can  say  we  have  been  making  some  progress  in  these 
areas  of  piracy. 

I  believe  that  one  country  where  piracy  has  been  prevalent  will  have 
observei-s  to  the  Copyright  Revision  Conference,  While  they  are  not 
participants,  they  seem  to  be  increasingly  interested  in  joining  the 
copyright  community. 

Mr.  Kastenmeier.  Thank  you  for  your  remarks. 

The  gentleman  from  Massachusetts  ? 

Mr.  Drinan.  Thank  you  very  much,  Mr.  Ladd,  for  being  with  us. 

I  have  no  questions. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania. 

Mr.  Biester.  We  are  very  grateful  to  have  Mr.  Ladd  before  us  this 
morning. 

Welcome  before  the  committee. 
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I  wonder  if  you  could  tell  us,  out  of  the  experience  of  the  Depart- 
ment, whether  any  country  has  been  successful  in  dealing  with  this 
problem  ? 

Mr.  Ladd.  In  dealing  domestically  ? 

Mr.  BiES^rER.  Witliin  its  own  borders. 

Mr.  Ladd.  With  respect  to  the  pirating  problem  in  a  developing 
country,  I  would  point  out  the  case  of  Singapore,  which  recently  en- 
acted legislation  similar  to  S.  G46.  It  reportedly  has  been  tremendously 
effective. 

Singapore  had  been  one  of  those  countries,  which  had  been  engag- 
ing intensively  in  the  pirating  practice. 

As  we  understand  it  now,  the  practice  has  all  but  halted. 

Mr.  BiESTER.  Was  the  step  taken  similar  to  S.  646  ? 

Mr.  Ladd.  That  is  my  understanding. 

Mr.  Kastenmeier.  Any  further  questions  ? 

Mr.  BiESTER.  Those  are  all  of  the  questions  that  I  have. 

Mr.  IvASTENMEiER.  Thank  you,  gentlemen.  You  are  very  helpful 
indeed. 

Mr.  Ladd.  We  thank  you  for  the  opportunity  of  appearing  before 
your  committee. 

Mr.  Kastenmeier.  For  our  next  witness,  it  is  a  personal  pleasure 
to  welcome  back  before  this  committee,  a  distinguished  American  in 
the  field  of  copyrights  and  one  of  the  most  competent  assistants  the 
Copyright  Office  has  ever  had,  and  I  refer  to  both  the  Eegister  of  Copy- 
rights, Abraham  L.  Kaminstein,  and  his  assistant,  the  Assistant  Eegis- 
ter of  Copyrights,  Miss  Barbara  A.  Einger. 

You  are  most  welcome  as  old  friends. 

STATEMENT  OF  AEEAHAM  L.  KAMINSTEIN,  EEGISTER  OF  COPY- 
EIGHTS,  AND  BAEBAEA  A.  EINGEE,  ASSISTANT  EEGISTEE  OF 
COPYEIGHTS 

IMiss  Einger.  Thank  you  very  much,  Mr.  Chairman. 

If  I  may,  I  should  like  to  have  my  statement,  which  is  short  and  some 
of  which  has  already  been  covered,  filed  as  part  of  the  record,  and  I 
will  simply  speak  to  it.  Then  perhaps  the  best  function  I  could  serve 
the  committee  would  be  to  answer  questions. 

Mr.  Kastenmeier.  Without  objection,  your  statement  will  be  re- 
ceived and  made  a  part  of  the  record. 

I  hope  in  making  your  remarks  more  concise,  you  will  not  omit 
some  of  the  material  which  might  inform  us. 

Your  statement  is  made  a  part  of  the  reco^'d  at  this  time. 

(Miss  Einger 's  statement  follows :) 

Statement  of  Barbara  A.  Ringer,  Assistant  Register  of  Copyrights 

Mr.  Chairman,  I  am  Barbara  Ringer,  Assistant  Register  of  Copyrights  in  the 
Copyright  Office  of  the  Library  of  Congress. 

The  Copyright  Office  fully  endorses  the  purpose  of  S.  646,  which  is  to  offer 
long  overdue  protection  against  the  unauthorized  duplication  of  sound  record- 
ings. We  also  support  the  contents  of  the  bill,  which  would  add  recordings  to 
the  list  of  copyrightable  works  and  offer  protection  against  what  is  loosely 
called  "record  piracy"  or  "tape  piracy."  I  will  leave  it  to  other  witnesses  to 
document  the  extent  to  which  this  practice  has  grown  over  the  last  twenty  years. 
However,  I  will  say  that  no  one  familiar  with  the  field  can  fail  to  be  impressed 
with  the  dimensioias  and  seriousness  of  the  problem,  both  in  this  country  and 
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tliroughdut  the  rest  of  the  world.  The  reason  for  the  problem  is  the  familiar 
failure  of  statutory  law  to  keep  pace  with  technical  advances,  and  the  victims  of 
this  failure  are  not  limited  to  performers  and  record  producers. 

In  19li5  your  committee  held  extended  hearings  on  the  bill  for  general  revision 
of  the  copyright  law,  which  from  its  inception  has  contained  provisions  equiva- 
lent to  those  in  S.  ii4ii.  No  one  spolce  against  the  basic  purpose  and  principle 
of  these  provisions,  and  the  bill  containing  them  was  passed  by  the  House  of 
Representatives  on  April  11,  1967.  The  reasons  for  lack  of  progress  since  then 
are  unrelated  to  this  issue,  and  derive  primarily  from  the  confused  and  unstable 
legal  situation  with  respect  to  cable  television  in  this  country. 

On  the  last  day  of  your  hearings  in  1956  Mr.  Kaminstein  made  this  statement, 
which  we  reiterate  today  : 

"Let  me  say  plainly  there  is  no  doubt  in  my  mind  that  recorded  performances 
represent  the  'writings  of  an  autlior'  in  the  constitutional  sense,  and  are  as 
fully  creative  and  worthy  of  copyright  protection  as  translations,  arrangements, 
or  any  other  class  of  derivative  works.  I  also  believe  that  the  contributions  of 
the  record  producer  to  a  great  many  sound  recordings  also  represent  true  'au- 
thor.ship"  and  are  just  as  entitled  to  protection  as  motion  pictures  and  photo- 
graphs. No  one  should  be  misled  by  the  fact  that  in  these  cases  the  author  ex- 
presses himself  throitgh  sounds  rather  than  words,  pictures,  or  movements  of 
the  body.  There  is  a  great  deal  of  case  law  in  this  field,  and  it  is  in  full  support 
of  the  principles  embodied  in  section  112." 

What  has  changed  since  1965  is  nor.  this  principle,  but  the  seriousness  of  the 
problem,  which  is  linked  to  the  growing  use  of  tape  cartridges  and  cassettes.  The 
ease  of  duplicating  methods,  their  low  cost,  and  the  lack  of  clear  statutory  sanc- 
tions, have  encouraged  the  so-called  pirates.  The  fate  of  the  general  revision  bill 
remains  uncertain,  but  we  regai-d  the  immediate  problems  of  unauthorized  record 
duplication  as  too  important  and  pressing  to  await  the  final  outcome  on  the 
broader  bill. 

In  our  opinion  S.  640  succeeds  in  accomplishing  a  difficult  technical  task :  that 
of  incorporating  this  new  Federal  right  within  the  language  and  structure  of  the 
antiquated  and  ambiguou.s  Act  of  1909.  In  particular,  we  endorse  the  amendment 
of  section  101(e)  of  the  statute  comprised  in  section  2  of  the  bill.  The  substance 
of  this  amendment  was  also  incorporated  in  the  general  revision  bill,  and  would 
remove  an  unfair  limitation  on  the  remedies  available  to  mitsical  copyright  own- 
ers imposed  in  the  1909  Act.  Thus,  in  general,  the  owners  of  copyright  in  musical 
compositions  and  in  sound  recordings  would  be  placed  on  an  equal  footing  in  their 
efforts  to  combat  record  piracy. 

The  representative  of  the  Department  of  State  will  speak  to  the  international 
dimensions  of  this  problem,  but  we  should  like  to  underline  that  this  is  a  matter 
of  immediate  concern,  that  a  draft  treaty  closely  similar  to  S.  646  is  now  being 
circulated  to  governments,  and  that  an  International  Conference  of  States  to 
adopt  the  treaty  will  be  convened  in  Geneva  in  October.  Favorable  action  on 
this  bill  will  not  only  help  our  negotiators  but  also  encourage  protection  of  our 
records  in  other  countries. 

The  bill  contemplates  a  system  of  deposit  and  registration  for  sound  recordings 
which  would  greatly  enrich  the  collections  of  the  Library  of  Congress  and  pro- 
vide the  public  with  useful  legal  and  bibliographic  information.  Our  best  estimate 
is  that  annual  registrations  for  sound  recordings  would  total  about  15,000.  To 
place  the  new  registration  system  in  operation  at  the  outset  would  require  a 
non-recurring  capital  expenditure  of  between  $10,000  and  $20,000,  a  major  item 
here  consisting  of  printing  new  application  forms  and  information  circulars.  If 
it  were  dedicated  that  the  examination  process  did  not  require  listening  equip- 
ment, the  initial  figure  could  be  kept  below  $15,000. 

The  largest  annual  cost,  of  course,  would  come  in  the  annual  salaries  of  the 
added  stalf  needed  to  operate  the  registration  system :  examiners,  catalogers, 
and  those  involved  in  searching,  workflow,  and  accounting.  Here  our  best  esti- 
mate is  a  figure  between  $100,000  and  $125,000  per  annum.  A  substantial  portion 
of  this  figure  would  be  recovered  in  registration  and  other  fees,  and  to  this 
recovery  figure  should  be  added  the  value  to  the  Library  of  Congress  of  the 
deposited  recordings   (with  accompanying  containers  and  text  matter). 

In  a  1940  opinion  .Judge  Leibell  of  the  Southern  District  of  New  York  observed : 

"Prior  to  the  advent  of  the  phonograph,  a  musical  selection  once  rendered  by 
an  artist  was  lost  forever,  as  far  as  that  particular  rendition  was  concerned.  It 
could  not  be  captured  and  played  back  again  by  any  mechanical  contiivance  then 
known.  Thus,  the  property  right  of  the  artist,  pertaining  as  it  did  to  an  intangible 
musical  interpretation,  was  in  no  danger  of  being  violated.  During  all  this  time 


12 

the  right  was  always  present,  yet  because  of  the  impossibility  of  violating  it,  it 
was  not  necessai-y  to  assert  it." 

A  number  of  cases  have  upheld  rights  in  recordings  on  various  principles  of 
State  common  law,  most  recently  on  the  ground  of  unfair  competition.  We  believe 
that  limited  Federal  protection  under  the  copyright  law  is  more  effective,  more 
definite,  and  more  appropriate.  We  therefore  urge  your  favorable  consideration 
of  S.  646. 

]\liss  Ringer.  At  the  outset,  let  me  say  that,  without  qualification,  the 
Copyright  Office  and  the  Library  of  Congress  endorse  the  purpose  of 
the  legislation  and  the  bill  as  drafted. 

AVe  have  been  on  record  for  well  over  10  years,  as  favoring  the  prin- 
ciple of  protection  for  soimd  recordings  under  the  copyright  law. 

I  might  say,  in  passing,  that  the  word  "piracy"  will  be  something 
you  will  hear  a  lot  today.  In  using  the  term,  I  use  it  simply  as  a  descrip- 
tive phrase  without  any  pejorative  implications. 

Mr.  Kastenmeier.  If  I  may  interrupt,  I  was  going  to  raise  that  as 
a  question,  because  the  term  also  had  been  used  in  connection  with 
CATV,  but  some  of  the  practices  actually  complained  of  as  piracy 
were  at  least  approved  in  some  measure  by  the  Supreme  Court  in  a 
decision,  so  what  does  the  term  mean  ? 

^liss  Ringer.  Actually,  Mr.  Chairman,  the  remarks  made  by  Senator 
Hart  in  the  other  body  drew  a  distinction  between  "illegal  piracy"  and 
"legal  piracy."  I  think  it  is  probably  a  valid  distinction  in  principle ; 
whether  it  was  applicable  in  the  context  he  was  using  it  is  perhaps 
something  you  might  want  to  explore.  In  any  case,  in  using  the  tei'm 
I  do  not  intend  anything  more  than  to  describe  the  activities  of,  for 
example,  tape  duplicators  who  do  not  have  authority  from  anybody. 

What  the  bill  would  do  in  effect  would  be  to  add  sound  recordings  lo 
the  list  of  13  copyrightable  works  in  section  5  of  the  1909  law,  and  to 
create  an  exclusive  right  which  would  be  limited  to  reproduction  and 
distribution  to  the  public  of  the  reproductions. 

I  think  it  would  be  presumptuous  for  me  to  go  into  the  economic 
backgromid  of  this  bill.  Other  witnesses  will  do  this,  and  I  personally 
have  no  detailed  laiowledge  of  the  dimensions  of  or  actual  economic 
impact  of  record  piracy. 

At  the  same  time,  anyone  working  with  this  on  a  day-to-day  basis 
cannot  fail  to  be  impressed  with  the  enormous  growth  in  the  practice 
over  the  last  5  years  or  so.  I  would  attribute  this  to  the  ease  of  tape 
duplication,  the  growing  market  for  tape  cassettes  and  cartridges,  and 
the  lack  of  clarity  in  both  state  coimnon  law,  and  in  particular,  in  the 
Federal  copyright  law. 

As  has  already  been  stated  by  you,  Mr.  Chairman,  and  by  the  chair- 
man of  the  full  committee,  your  committee  in  1965  held  hearings  in 
which  this  was  a  topic. 

It  was  not  one  of  the  major  topics,  and  at  that  time  no  one  spoke 
against  the  principle  that  we  are  now  discussing.  The  bill  passed  the 
House  on  April  11,  1967,  without  this  issue  being  involved. 

The  failure  to  act  on  the  issue  in  the  other  body  had  nothing  to  do 
witli  tape  piracy  or  record  duplication.  It  is  essentially  a  hang-up  re- 
sulting from  the  inability  to  solve  the  CATV  problem.  I  think  that 
one  of  the  crucial  questions  you  must  consider  is  whether  tape  piracy 
is  an  urgent  enough  problem  to  spring  it  out  of  general  revision,  and 
go  ahead  and  act  on  it  separately.  Our  feeling  is  that  it  definitely  is. 
Another  question  is  one  that  I  think  you  will  hear  more  about.  It 
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is  whether  or  not  the  elements  of  which  sound  recordings  consist,  which 
comprise  the  performance  of  performing  artists,  and  the  elements  of 
editing,  compilation,  and  capturing  of  the  sounds  involved  in  the 
making  of  the  recording  itself,  are  the  "writing  of  an  author." 

My  prepared  statement  quotes  from  a  statement  by  Mr.  Kaminstein 
on  this  point.  He  says : 

Let  me  say  plainly  tliere  is  no  doubt  in  my  mind  that  recorded  performances 
represent  the  "writings  of  an  author"  in  the  constitutional  sense,  and  are  as 
fully  creative  and  worthy  of  copyright  protection  as  translations,  arrangements, 
or  any  other  class  of  derivative  works.  I  also  believe  that  the  contributions  of  the 
record  producer  to  a  great  many  sound  recordings  also  represent  true  "author- 
ship" and  are  just  as  entitled  to  protection  as  motion  pictures  and  photographs. 
No  one  should  be  misled  by  the  fact  that  in  these  cases  the  author  expresses 
himself  through  sounds  rather  than  words,  pictures,  or  movements  of  the  body. 
There  is  a  great  deal  of  case  law  in  this  field,  and  it  is  in  full  support  of  the 
principles  embodied  in  section  112. 

In  the  6  years  since  1965  there  have  been  a  great  many  more  cases 
all  supporting  this  basic  proposition,  and  there  seems  little  possibility 
for  argument  on  this  anymore. 

I  think  that,  if  there  are  arguments,  they  are  questions  of  policy 
and  impact  on  the  economy,  rather  than  of  basic  legal  eligibility.  What 
has  changed  smce  1965  is  not  this  principle,  but  the  seriousness  and 
dimensions  of  the  problem.  These  problems  could  have  been  solved, 
and  should  have  been  solved,  in  the  revision  bill,  but  they  are  too  urgent 
to  await  the  fate  of  that  legislation. 

Under  the  circumstances,  the  problem  facing  the  drafters  of  this  bill 
was  rather  formidable.  What  they  had  to  do  was  to  adapt  language 
from  the  revision  bill,  which  had  been  extensively  discussed  and  refined, 
to  the  1909  statute.  That  statute,  as  you  know,  was  drafted  before  there 
was  any  record  industry  to  speak  of,  and  it  is  full  of  ambiguities  and 
teclinical  discrepancies.  We  believe  that  the  drafters  have  been  success- 
ful in  solving  this  problem. 

Although  there  are  still  some  teclmical  questions  that  may  be  ad- 
verted to  today,  we  believe  that  the  bill  as  drafted  as  an  amendment 
of  the  1909  law  is  satisfactory  as  a  technical  matter. 

In  particular,  we  endorse  the  Senate  amendment,  amending  section 
101  (e) ,  to  put  the  composers  of  music  and  the  owners  of  copyright  mu- 
sical compositions  on  an  equal  footing  with  record  producers,  when  it 
comes  to  remedies  against  unauthorized  duplication. 

In  addition,  we  should  smiply  like  to  underline  Mr.  Ladd's  state- 
ment. 

I  have  been  at  every  one  of  the  meetings  in  which  the  subject  has 
been  discussed  mternationally  since  1967.  I  believe  that,  in  an  indirect 
way,  this  is  involved  in  the  July  diplomatic  conferences. 

The  problem  is  the  old  bugaboo  of  credibility.  We  have  been  actively 
engaging  in  an  international  copyright  program  for  about  4  years  now. 
During  this  whole  period  the  revision  bill  has  been  stalled.  For  this 
reason,  there  is  a  certain  amount  of  cynicism  with  respect  to  what  the 
United  States  says  compared  to  what  it  does. 

In  context  of  the  treaty  on  international  record  piracy,  we  have  been 
able  to  say  that  a  bill  has  been  introduced,  that  it  received  favorable 
committee  action  in  the  Senate,  and  now  that  it  has  passed  the  Senate. 
The  fact  that  there  has  been  some  real  action  should  help  us  enormously 
at  the  October  diplomatic  conference.  I  think  it  will  also  help  in  July, 
in  the  sense  that  we  can  show  that  we  can  accomplish  what  we  say  we 
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are  trying  to  do.  I  believe  favorable  action  by  your  subcommittee  will 
unquestionably  lielp  the  negotiators,  both  in  July  and  in  October, 

The  chairman  also  mentioned  the  question  of  protection  of  records 
abroad. 

In  all  of  the  international  meetings  that  I  have  attended  on  this 
subject,  going  back  2  years  or  so,  not  one  word  has  been  raised  in  sup- 
port of  piratical  activities.  There  may  have  been  reasons  of  discretion 
or  politics  involved  in  this,  but  at  no  time  has  anyone  questioned  the 
basis  for  the  treaty,  or  the  veiy  prevalent  national  legislation  in  other 
countries  en  this  subject.  The  laws  in  some  comitries,  for  example, 
Switzerland  and  Germany,  can  go  back  to  the  turn  of  the  century, 
almost  as  long  as  our  1909  law.  There  has  been  effective  protection 
tliere,  and  record  piracy  has  not  taken  place. 

In  my  statement  I  have  a  two-paragraph  discussion  of  tlie  cost 
impact  hi  this  bilJ.  Would  you  like  me  to  go  into  this? 

Mr.  Kastenmeiek.  Yes.  I  think  possibly  the  House  would  be  inter- 
ested, and  I  think  accordingly  the  subcommittee  might  be  interested 
in  the  cost  aspects  and  furthermore,  I  think  we  would  place  high  re- 
liance on  your  judgment  in  this  matter. 

Miss  HiisTGER.  It  is  a  ball  park  estimate,  but  it  is  based  on  the  best 
statistics  we  can  come  up  with.  Our  estimate  is  that  there  would  prob- 
ably be  aroimd  15,000  registrations  the  first  year,  with  some  growth 
after  that. 

A  breakdown  of  this  figure  would  run  something  like  this:  7,000 
smgles,  4,000  LP's,  and  4,000  tapes.  This  is  based  on  domestic  figures, 
but  the  assmnption  is  we  would  not  get  very  many  foreign  registrations. 

The  tooling-up  costs  would  run  somewhere  between  $10,000  and 
$20,000.  We  would  have  to  have  new  application  forms  and  informa- 
tion circulars,  and  we  would  have  to  move  divisions  around  within  the 
ofSce  to  make  extra  space,  and  we  would  have  normal  overhead  costs. 

Tliere  is  a  question  as  to  whether  or  not  Ave  ought  to  have  listening 
equipment  for  purposes  of  examining  and  cataloging.  We  have  not 
decided  that  question.  It  would  save  some  money  if  we  did  not  do  that, 
both  in  terms  of  examining  tune  and  also  in  terms  of  equipment. 

Obviously,  the  main  cost  item  would  be  the  salaries.  In  all  candor, 
I  would  say  that  the  estiinates  are  defensive,  in  the  sense  that  any  divi- 
sion faced  with  a  new  operation  like  this  may  estimate  a  little  high  to 
protect  itself. 

I  would  sav,  realistically,  that  we  could  do  it  quite  handily  for 
$100,000  a  year. 

We  could  do  it  quite  a  bit  better  for  $125,000  a  year. 

My  closing  remarks  are  really  related  to  an  earlier  phase  in  the 
history  of  this  problem. 

In  1937,  for  the  first  time,  a  Pennsylvania  State  court  faced  this 
issue  and.  as  far  as  I  know,  rendered  the  first  decision  on  this  question 
in  the  ITnited  States. 

In  Waring  v.  WDAS^  Judge  Stern  raised  this  question :  "Does  the 
performers'  interpretation  of  a  musical  composition  constitute  a 
product  of  such  novel  and  artistic  creation  as  to  invest  him  with  a 
property  right  tlierein  ?" 

This  is  the  first  time  this  question  has  been  considered  by  the 
American  judiciary. 


15 

"It  may  be  said/'  Judge  Stern  said,  "that  the  ordinary  musician 
docs  nothino;  more  than  render  articulate  the  silent  composition  of  the 
author.  But'  it  must  be  clear  that"— and  here  he  mentions  several 
artists  such  as  Toscanini  and  Paderewski— "by  their  interpretations 
definitely  added  something  to  the  work  of  authors  and  composers 
Avhicli  not  only  gained  for  themselves  enduring  fame  l)'it_ enabled  them 
to  enjoy  financial  rewards  from  the  public^in  recognition  of  their 
unique  genius,  indeed,"  he  says,  "the  large  compensation  frequently 
paid  to  such  artists  is  testimony  in  itself  of  the  distinctive  and  crea- 
tive nature  of  their  performances.  The  law  has  never  considered  it 
necessary  for  the  establishment  of  property  rights  in  intellectual  or 
artistic  productions  that  the  entire  ultimate  product  should  be  the 
VN-ork  of'a  single  creator;  such  rights  may  be  acquired  by  one  who 
perfects  the  original  work  or  substantially  adds  to  it  in  some  manner. 
A  musical  composition  in  itself  is  an  incomplete  work;  the  written 
page  evidences  only  one  of  the  creative  arts  which  are  necessary  for 
its  enjoyment ;  it  is  the  performer  who  must  consummate  the  w^ork  by 
ti-ansforming  it  into  sound." 

Three  years  later,  in  the  Southern  District  of  New  York,  Judge 
Leibell  said  this,  I  think  rather  wisely : 

"Prior  to  the  advent  of  the  phonograph,  a  musical  selection,  once 
rendered  bv  an  artist,  was  lost  forever,  as  far  as  that  particular  rendi- 
tion vras  concerned.  It  could  not  be  captured,  and  played  back  again 
by  any  mechanical  contrivance."  That  is  not  precisely  true.  I  guess 
music'rolls  preceded  the  phonograph  by  a  few  years.  "Thus  the  prop- 
erty right  of  the  artist,  pertaining  as  it  did  to  an  intangible  musical 
intrepretation,  was  in  no  danger  of  being  violated.  During  all  this  time, 
the  right  was  always  present,  yet  because  of  the  impossibility  of 
violating  it,  it  was  not  necessary  to  assert  it." 

What  has  happened  in  the  last  10  years  has  been  the  increasing  pos- 
sibility of  violating  and  the  impossibilty  of  enforcing  it  under  Fed- 
eral law.  A  remarkable  number  of  ca"ses,  some  of  which  are  in  the 
courts  now,  have  upheld  rights  in  recordings  on  various  principles  of 
State  common  law,  most  recently  on  grounds  of  unfair  competition. 
We  believe  that  limited  Federal  protection,  under  the  copyright  law,  is 
more  effective,  more  definite,  and  more  appropriate  than  these  State 
laws  and  common  law  decisions.  We  therefore  urge  favorable  consid- 
eration of  S.  646. 

Mr.  Kastknmeier.  Thank  you. 

There  are  about  15.000  registrations  a  year,  and  the  cost  is  between 
$100,000  and  $125,000,  and  it  would  be  upvrards  of  8  or  9  cents,  some- 
thing of  that  sort,  the  public  cost  ? 

]\Iiss  KiNGER.  I  should  have  added  immediately  that  if  the  fees  stay 
the  same,  and  if  the  15,000  is  an  accurate  estimate,  we  would  get  back 
$90,000  in  fees  automatically. 

On  top  of  this  is  the  value  to  the  Library  of  Congress  of  the  deposit 
copies  that  would  be  deposited  under  the  system.  Also,  though  some 
people  may  laugh  at  this  a  bit,  I  am  convinced  that  there  is  value  to 
the  public  in  having  a  formal  record  that  contains  both  bibliographical 
and  legal  information.  I  am  a  strong  believer  in  the  registration 
system. 

The  estimate — and.  again,  these  are  all  rough —  is  that  the  Library 
of  Congress  would  want  at  least  half,  and  possibly  more,  of  the  deposit 
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copies,  representing  material  it  does  not  get  now  and  would  want  to 
retain  for  its  permanent  collections.  Picking  $5  as  the  average  value 
of  an  album,  this  would  substantially  increase  the  return.  If  you 
wanted  to  juggle  figures,  you  could  come  out  at  about  a  hundred-per- 
cent return.  My  effort,  of  course,  was  not  to  try  to  sell  this,  but  to  try 
to  give  a  realistic  estimate  of  wliat  it  would  cost. 

Mr.  Kastenmeier.  Then  the  cost  is  a  washout  as  far  as  the  cost  to 
the  Government  is  concerned  ? 

Miss  EiNGER.  Pretty  much. 

Mr.  Kastenmeier.  Well,  my  own  memory  does  not  do  me  very 
much  good  on  this,  but  Chairman  Celler  mentioned  the  counterfeit 
bill  that  we  had  8  or  9  j'ears  ago. 

Could  you  speak  on  that,  was  that  of  any  effect  whatsoever  in 
relating  to  this  problem  ? 

Miss  Ringer.  It  was  originally  a  more  ambitious  program,  which 
would  have  granted  a  Federal  criminal  penalty  against  not  only  coun- 
terfeiting of  labels  and  album  covers,  but  also  of  the  record  itself. 
We  expressed  some  doubt  about  this  on  the  ground  that  this  really 
involved  copyright  protection,  and  that  if  you  were  going  to  do  it  in 
the  copyright  law,  you  should  amend  the  Federal  copyright  statute. 
Indeed,  we  recommended  something  like  this  bill. 

I  do  not  know  the  reasons  but  in  the  legislative  process  the  provision 
dealing  with  duplication  of  the  record  dropped  out,  and  the  bill  was 
limited  to  dealing  with  what  was  then  the  rather  pernicious  practice 
of  simply  duplicating  everything,  the  trade  dress,  the  appearance  of 
the  label  and  album  cover,  so  that  you  could  not  tell  the  legitimate 
record  from  the  counterfeit.  I  take  it  that  this  legislation  was  suc- 
cessful temporarily  in  halting  bold-faced  counterfeiting  but  in  recent 
years  the  duplicators  have  made  no  effort  to  imitate.  t^Hiat  is  stated 
on  the  box  is  absolutely  tiiie,  and  in  some  cases  they  even  state  that 
this  has  been  made  without  permission  from  anybody. 

They  are  absolutely  honest  as  far  as  the  disclosure  is  concerned, 
and  the  counterfeit  bill  simply  does  not  apply.  I  also  have  no  real 
way  of  knowing  how  effective  it  was  in  the  out-and-out  counterfeiting 
cases. 

Mr.  Kastenmeier.  The  counterfeit  bill  you  say  just  does  not  apply, 
because  it  is  not  counterfeit  in  effect  ? 

Miss  Ringer.  The  counterfeit  bill  applies  only  to  the  appearance 
of  the  record  label,  the  appearance  of  the  album,  and  the  textual 
matter  on  it.  It  does  not  apply  to  the  contents  of  the  record.  As  long 
as  the  album  or  label  is  different  there  is  no  violation. 

Mr.  Kastenmeier.  It  pertains  to  labels? 

Miss  Ringer.  That  is  right. 

Mr.  Kastenmeier.  Historically,  in  1909,  or  since  1909,  are  you  fam- 
iliar with  other  efforts  to  add  sound  recordings  or  tapes  to  the  list  ? 

What  had  been  the  disposition  of  such  efforts? 

Miss  Ringer.  As  a  matter  of  fact,  I  wrote  a  paper  on  this  question 
about  10  or  12  years  ago,  so  I  am  somewhat  familiar  with  the  previous 
efforts,  and  there  have  been  a  number.  Indeed,  there  were  even  efforts 
in  the  development  of  the  1909  legislation. 

Mr.  Kastenmeier.  I  am  curious  why  people  were  not  successful. 

Miss  Ringer.  I  will  give  you  as  honest  an  answer  as  I  can. 
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My  feeling  is  part  of  the  reason  was  it  was  looked  upon  with  disfavor 
by  other  copyright  owners,  who  were  concerned  about  having  to 
divide  the  pie  into  smaller  pieces.  I  think  that  they  have  now  come 
to  the  conclusion  that  the  pie  is  large  enough  for  everybody,  and  they 
are  really  hurting  from  this  just  as  much  as  the  record  producers  and 
the  performers. 

There  is  another  interesting  aspect  to  this,  which  someone  else 
may  want  to  speak  to,  and  that  is  the  attitude  of  the  performers. 

As  vou  know,  thev  had,  and  still  do  have  a  very  strong  union,  the 
A.F.  of  M.  which  had  supported  legislation  of  this  sort  at  one  time. _  At 
a  later  stage,  it  developed  what  was  known  as  the  trust  fund  device. 
Under  record  contracts,  a  certain  percentage  was  paid  into  a  trust 
fund,  and  then  paid  out  for  free  concerts,  or  concerts  employ mg  un- 
employed musicians.  They  apparently  felt  at  the  time  that  this  was 
inconsistent  with  a  formalized  copyright  in  a  recorded  performance, 
and  thev  temporarily  drew  back  in  their  support  of  the  legislation. 

There"^  were  other  complications.  Both  the  motion  picture  industry, 
and  in  particular  the  broadcasting  industry,  were  concerned  at  various 
times  about  letting  the  performer  or  the  record  company,  or  both,  get 
their  feet  in  the  door.  This  picks  up  your  point  Mr.  Chairman,  about 
concern  about  the  performing  rights. 

Mr.  Kastexmeier.  I  understand  the  American  Federation  of  Musi- 
cians f  ullv  endorse  this. 

Miss  RixGER.  They  fully  endorse  this  legistlation  and  have  for 
some  time.  The  situation  has  changed  within  the  A.F.  of  M.,  and  there 
are  other  performer  groups  in  the  picture. 

Mr.  Kastenmeier.  What  remedies  if  any  are  available  to  the  own- 
ers of  copyright  recorded  material  ? 

Miss  Ringer.  Are  you  speaking  about  owners  of  copyright,  say  in 
a  musical  composition,  as  against  a  pirate,  or  are  you  speaking  of  the 
artists  in  the  recording  and  the  record  pjoducers^ 

]Mr.  Kastenmeier.  Well,  I  guess  I  am  mostly  interested  in  record 
producers  and  artists,  but  I  would  invite  the  comparison  of  what 
remedies  each  segment  has  against  the  so-called  record  pirates. 

Miss  Ringer.  Under  the  1909  law,  the  owner  of  a  copyright  in  a 
musical  composition  has  the  exclusive  right  to  make  the  first  recording. 

Once  he  has  made  that,  he  is  subject  to  a  compulsory  license,  wliich 
requires  the  payment  of  two  cents  a  record,  as  you  very  well  know,  and 
compliance  with  certain  formal  reporting  and  accoimting  procedures. 

The  reasons  for  this  are  interesting,  and  might  bear  on  this  problem. 

While  the  1909  law  was  in  development,  the  Supreme  Court  was 
considermg  the  question  of  whether  or  not  a  recording  was  a  "copy" 
under  the  previous  law,  thus  making  it  an  infringement  to  copy  the 
musical  composition. 

The  Supreme  Court  held  that  it  was  not  technically  a  copy,  and  that 
when  you  made  a  recording  you  were  not  "copying."  Incidentally  this 
was  the  major  issue  in  the  1909  legislation. 

It  was  the  one  thing  that  overpowered  everything  else,  something 
like  CATV  now. 

What  happened  was  that  one  piano  roll  company,  seeing  that  Con- 
gress was  likely  to  reverse  the  Supreme  Court,  went  around  and 
bought  up  recording  rights  in  a  very  large  number  of  musical  compo- 
sitions. Perhaps  this  is  slightly  oversimplified,  but  basically  the  result 
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was  that  Congress  was  faced  with  the  dilemma  of  either  not  granting 
rights  in  an  area  where  they  felt  rights  should  be  granted,  or  grant- 
ing rights  with  the  knowledge  that  one  company  would  own  them 
all.  As  a  result,  they  compromised,  the  great  compulsory  license  com- 
promise, wliich  was  intended  to  prevent  what  they  called  a  "great 
music  trust"  in  1909.  This  all  seems  a  little  archaic  now,  but  this  was 
the  first  compulsory  license  in  liistory,  and  it  was  simply  a  compro- 
mise. 

Not  all,  but  the  great  majority  of  unauthorized  record  procedures  do 
not  pay  this  royalty.  They  just  go  ahead  and  take  the  chance.  They  are 
really  operating  outside  the  law.  They  are  violating  sections  1  (e)  and 
101  (e)  of  the  copyright  statute. 

There  are  some  who  go  through  these  very  elaborate  procedures 
that  are  required  by  the  law,  and  comply  with  the  compulsory  license. 

With  respect  to  the  record  producer  and  the  performer,  the  law  is 
somewhat  unclear.  There  is  no  Federal  statutory  right ;  I  think  that  is 
pretty  clearly  established.  Begmning  in  1937  in  the  case  I  quoted  from, 
and  up  to  around  the  Second  World  War,  the  States  had  started 
granting  rights  in  sound  recordings  under  common  law  principles. 
This  more  or  less  came  to  a  halt  with  an  adverse  decision  by  Learned 
Hand,  not  on  grounds  of  copyrightability,  but  on  grounds  of  publica- 
tion. He  held  that  the  record  was  published,  and  was  therefore,  in  the 
public  domain. 

In  1955,  a  landmark  case,  Capital  Records  v.  Mercury  Records^  re- 
versed Hand's  decision.  Incidentally,  he  was  still  on  the  bench,  and  dis- 
sented in  the  case.  As  in  the  1937  Waring  case,  Capitol  Records  holds 
that  a  recorded  performance  is  a  writing  of  an  author,  but  that  it  is 
not  protected  under  the  Federal  statute.  It  is  j)otential]y  protected 
under  the  Constitution,  but  in  the  absence  of  a  Federal  statute  there 
are  no  limits  on  the  protection  a  State  can  offer  it. 

In  1964,  the  Supreme  Court,  in  the  landmark  decisions  of  Sears  and 
Compco,  cast  some  doubt  upon  the  constitutionality  of  protection  for 
published  works  that  are  under  the  constitutional  copyright  patent 
clause,  but  are  not  protected  by  the  Federal  statute.  This  question  has 
been  litigated  consistently  since  then,  and  the  litigation  has  been  ac- 
celerated with  the  advent  of  tape  cassettes  and  cartridges. 

There  is  probably  technical  exception  to  this  statement,  but  for  all 
intents  and  purposes,  the  courts  have  said  the  Sears  and  Compco  cases 
do  not  apply  in  this  area.  They  take  the  line  that,  when  you  duplicate 
a  record  you  are  not  copying,  you  are  taking  the  actual  thing  itself. 
As  a  result,  there  is  supposedly  unlimited  protection  against  somebody 
who  enters  into  competition  with  you,  by  taking  your  product  witliout 
your  authorization.  I  am  not  predicting  what  the  Supreme  Court  will 
do  when  it  finally  comes  to  grips  with  this  question,  but  if  these  cases 
are  right — and  they  are  very  consistent  so  far — the  record  producers 
and  the  performers  theoretically  have  more  rights  tha-i  the  owners  of 
copyright  in  the  musical  composition. 

These  are  not  limited  in  time.  There  are  no  formalitie.='.  They  do  not 
have  to  put  a  copyrigiit  notice  on  them.  They  do  not  have  toVegister 
or  deposit  anything. 

They  just  sue  and  win. 

The  patch  here  is  that  this  is  under  State  law.  It  is  not  as  effective, 
and  it  is  not  as  certain  as  a  Federal  statute  would  be.  For  this  reason, 
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the  proponents  of  this  legishition  would  prefer  Federal  legislation.  We 
would  prefer  it  for  the  reasons  I  have  already  indicated:  more  cer- 
tainty, more  appropriateness. 

Mr.  KL\STENMEiEE.  Thank  you. 

In  another  area,  are  you  familiar  with  Senator  Hart's  statement  of 
April  29  in  opposition  to  the  bill,  and  if  you  are,  I  take  it  you  do  not 
agree,  and  I  wonder  if  you  would  indicate  what  his  arguments  are, 
and  tlie  basis  of  your  disagreement. 

I  think  it  is  important  to  this  question. 

Miss  KiNGER.  It  is  a  serious  statement  and  it  was  sincerely  meant. 

In  distinguishing  between  what  Senator  Hart  calls  "legal  piracy" 
and  "illegal  piracy,"  he  does  tend  to  ignore  this  veiy  large  body  of 
court  decisions. 

Wliat  he  calls  legal  piracy  is  legal  only  wdthin  the  ambit  of  the  Fed- 
eral statute.  If  tliere  are  common  law  rights,  what  he  is  defending  is 
just  as  illegal  under  State  common  law  as  what  the  out-and-out  pirate 
does  who  pays  nobody  anything,  and  takes  his  equipment  and  moves 
somevrhere  else  if  he  is  rnugh.t — 

Mr.  Kastenmeier.  Would  one  be  a  pirate  in  your  view^  if  one 
used  the  works  of  another  whose  copyright  indeed  had  expired  ? 

yihis  liiNGER.  indeed  not.  Tiiat  is  perfectly  legal. 

Mr.  ICastenmeiee.  Is  it  not? 

Miss  Ringer.  I  may  have  misunderstood  your  question.  It  is  perfectly 
legal  as  far  as  the  musical  composition  is  concerned. 

If  you  are  talking  now  about  sound  recordings  that  were  made  more 
than  56  ye«rs  a^-o,  there  are  not  too  man}'-  that  have  commercial  value, 
although  there  are  a  few.  I  would  say  that  the  law  as  it  now  stands 
would  make  this  legal,  with  respect  to  the  musical  composition  in- 
volved, but  illegal  under  State  law  with  respect  to  recordings  by  Caruso 
or  Farrar.  Thfs  is  not  a  very  satisfactory  situation,  as  you  can  well 
appreciate.  But  I  have  not  really  gotten  to  Senator  Hart's  main  points^ 
which  are  three  in  number. 

He  says  the  bill  is  sound  in  purpose,  troublesome  in  desigii,  and 
vague  in  reach. 

I  would  hardly  disagree  with  the  first  point,  that  it  is  sound  in 
purpose. 

With  respect  to  the  charge  that  it  is  troublesome  in  desig]i,  wliat  he 
says,  and  all  he  says,  is  that  it  fails  to  identify  the  copyright  owner. 

This  is  true.  It  does  not  say  this  belongs  to  the  performer,  or  to  the 
record  producer,  or  both. 

At  the  end  of  his  statement.  Senator  Hart  admitted  he  was  not  a 
copyright  expert,  and  I  think  he  has  overlooked  the  provisions  of  the 
present  law.  The  copyright  law  gives  certain  specified  rights  in  certain 
specified  works.  Section  1  says  that  with  respect  to  certain  works, 
musical  compositions,  dramatic  compositions,  and  so  forth,  you  have 
certain  rights. 

Section  5  identifies  the  works  that  are  protected. 

Section  9  says  that  beneficiary  of  protection  shall  be  the  "author  or 
proprietor,  or  his  executors,  administrators,  or  assigns."  That  is  all. 
The  question  Senator  Hart  is  asking  is  really  an  indictm.ent  of  the 
1909  law,  but  what  we  are  trying  to  do  is  fit  something  into  the  frame- 
work of  the  1909  law.  The  structure  of  the  law  leaves  vague,  for  ex- 
ample, the  beneficiary  of  protection  in  the  case  of  a  periodical,  cyclo- 
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poedic,  or  other  composite  work,  or  who  is  the  owner  of  a  reproduction 
of  a  work  of  art.  The  most  notable  example  is  motion  pictures.  It  would 
seem  to  me,  that  a  great  deal  of  thinking  could  be  clarified  if  you  regard 
audio-recordings,  as  the  capturing  of  sounds,  and  motion  pictures  as 
the  capturing  of  visual  images  and  sounds.  Congress  has  never  had  any 
problem  in  granting  rights  in  motion  pictures.  To  me,  there  is  not 
really  any  distinction.  No  one  really  knows  who  owns  each  and  every 
right  in  a  motion  picture,  and  yet  these  things  sort  themselves  out 
quite  satisfactorily.  This  same  question  arises  in  a  whole  host  of  other 
areas  that  I  will  not  go  into. 

As  to  the  "vague  in  reach"  question,  I  would  say  this  is  his  strongest 
point.  S.  646  grants  general  rights  of  reproduction  and  distribution, 
but  without  fully  identifying  how  far  these  rights  reach. 

We  had  some  problems  with  this  when  the  bill  was  introduced  in 
the  Senate.  Amendments  were  made,  and  they  satisfied  us  in  clarifying 
how  far  the  bill  goes. 

I  believe  that  some  additional  questions  have  been  raised  concerning 
educational  broadcasting,  the  making  of  tape  recordings  for  say  educa- 
tional radio  broadcasting,  and  their  distribution.  On  this  point  it  does 
not  seem  to  me  it  is  necessary  to  amend  the  bill  to  accomplish  what 
everybody  agrees  on  as  the  correct  interpretation.  However,  I  think 
this  could  be  clarified  in  the  report  of  your  committee. 

The  last  problem,  which  Senator  Hart  devotes  a  couple  or  three 
paragraphs  to,  is  the  fear  of  copyright  monopoly.  Here  we  could  get 
into  questions  of  philosophical  dogma,  and  I  really  would  prefer 
not  to  debate  the  fundamental  purposes  of  the  copyright  law. 

This  is  the  sort  of  thing  you  can  go  on  forever  about,  and  I  doubt 
if  I  would  have  much  to  contribute  to  your  thinking  on  this  bill.  But 
the  basic  question  is  a  practical  one:  whether  the  bill  would  promote 
monopoly,  or  competition.  We  believe  it  would  promote  competition. 

The  Justice  Department  letter,  which  I  commend  to  you,  goes  a  long 
way  in  answering  this  last  argument. 

The  record  industry,  taken  as  a  whole  is  a  highly  competitive  indus- 
try. There  is  ease  of  entry ;  there  are  a  lot  of  small  companies. 

If  someone  can  come  in,  and  legally  skim  off  the  hits,  who  is  going 
to  suffer,  the  small  company  or  the  large  company?  And  if  it  is  the 
small  company  that  suffers  from  the  lack  of  Federal  legislation,  then 
it  would  seem  to  me  that  the  effect  of  the  bill  would  be  to  promote  com- 
petition rather  than  monoply. 

Finally,  Senator  Hart  questioned  whether  this  is  the  way  to  do  it, 
and  he  implied  that  maybe  the  State  courts  can  Avork  this  out.  I  have 
already  indicated,  under  State  common  law,  there  is  no  certainty,  there 
is  no  time  limit,  there  are  no  restrictions,  no  notices,  no  registrations. 

We  feel  this  protection  is  properly  within  the  copyright  clause,  and 
that  it  ought  to  be  in  the  Federal  statutory  scheme,  rather  than  left 
up  foi-  o^ral)'^,  as  it  is  now. 

I  ho])e  this  answers  your  question. 

Mr.  Kastenmf.tek.  Yes.  I  disagree  with  the  notion,  however,  tliat  we 
are  not  responsible  for  the  monopoly  aspect  of  this  bill. 

I  think  we  are  accountable  no  matter  what  we  do  in  terms  of  general 
revision  or  specifics.  If  we  create  a  monopoly  in  this  area,  which  is 
today  legally  free — and  there  is  alivays  a  question  when  we  act  in  tliis 
area — we  have  to  be  able  to  justify  it.  There  are  justifications  that  may 
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be  raised,  and  objections  may  be  raised  by  Mr.  Nader,  and  people  like 
him,  who  are  interested  in  effectuating  the  public  interest.  This  com- 
mittee must  justify  action  on  its  part  which  has  the  apparent  effect  of 
extending  monopoly. 

We  will  have  to  answer  the  question,  and  I  pose  it  to  you,  will  enact- 
ment of  S.  646  result  in  higher  prices  to  the  public  for  these  sound 
recordings  ? 

Miss  Ringer.  I  am  not  here  to  defend  the  bill  on  behalf  of  any  special 
interests. 

I  would  like  to  make  that  clear. 

The  Copyright  Office  has  supported  the  extension  of  the  copyright 
law  to  the  protection  of  sound  recordings  simply  because  we  feel  that 
this  is  a  gap  in  the  law  and  an  inequity.  But  I  will  go  a  step  further 
in  saying  that  I  did  not  want  to  get  into  questions  of  philosophical 
dognia,  I  certainly  did  not  mean  that  you  should  refrain  from  con- 
sidering the  competiti^-e  or  anticompetitive  effect  of  this  legislation. 

This  is  your  business. 

What  I  meant  was  that  I  did  not  intend  to  attack  or  defend  the 
basic  premises  of  copyright  law  as  such,  and  a  good  deal  of  Senator 
Hart's  statement  directly  or  indirectly  questions  the  premises  on 
which  copyright  law  is  based. 

It  seems  to  me  this  is  the  sort  of  thing  you  can  argue  initil  the 
cows  come  home,  and  I  am  not  sure  what  I  have  to  say  would  be  worth 
anything  at  all  to  your  committee. 

What  I  would  say  is  this.  In  the  absence  of  Federal  legislation,  per- 
formers and  record  producers  have  what  amounts  to  a  com]>lete 
monopoly  under  State  law.  This  is  certainly  anticompetitive.  Con- 
versely, if  the  Supreme  Court,  for  example,  should  hold  that  all  this 
iliost  of  court  decisions  are  wrong,  and  that  Sears  and  Oompco  do 
control  in  this  area,  the  result  would  also  be  anticompetitive.  It  seems 
to  me  that  the  cost  to  the  public  would  go  up,  and  the  reason  it  would 
go  up  is  that  you  would  have  people  on  the  fringes  who,  with  legal 
immunity,  come  in  and  take  only  the  hits.  Record  producers  finance 
the  huge  area  of  stuff  they  release  that  does  not  represent  hits  from  the 
profits  they  get  from  the  hit  records.  If  people  can  come  in  and  skim 
off  these  profits,  the  public  is  sure  to  suffer. 

We  have  had  some  experience  with  this  in  the  design  area.  For  years, 
there  were  design  bills  in  Congress.  All  of  a  sudden,  the  Supreme 
Court  held  that  a  lot  of  this  stuff  was  copyrightable  all  along. 

The  effect,  I  think,  has  been  beneficial  to  the  consumer.  The  design 
houses  no  longer  have  to  write  into  their  initial  costs  and  pricing  the 
costs  of  piracy  of  a  certain  percentage  of  their  best  designs.  It  would 
seem  to  me  that  t\\Q  same  thing  is  true  here.  I  think  this  can  be  proved 
on  economic  grounds. 

Mr.  Kastenmeier.  Thank  you  very  much  for  a  sound  statement. 

The  gentleman  from  Massachusetts. 

Mr.  Drinan.  Thank  you  very  much. 

May  I  just  ask  for  a  bit  of  clarification.  I  was  following  your  fine 
testimony  vei-y  carefully. 

One  moment  you  said  the  bill  would,  in  fact,  in  your  judgment  pro- 
mote competition,  and  yet  then  when  the  question  was  raised  about 
the  consumers  and  higher  prices,  did  I  understand  you  to  say  that  the- 
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prices  would,  in  fact,  go  up,  and  j-ou  suggested  that  the  bill  might,  in 
fact,  be  anticompetitive? 

Miss  Ringer.  No;  I  stated  it  in  a  negative  way,  which  I  realized  at 
the  time  could  be  misleading. 

I  meant  exactly  the  opposite. 

Mr.  Drinan.  What  do  you  mean  ? 

Miss  Ringer.  What  I  mean  is  that,  if  Congress  doss  not  act  in  this 
area,  and  if  the  pirates  are  able  to  continue  to  oj^erate  as  they  now  do 
and  as  they  certainly  would  be  encouraged  to  do  if  the  court  decisions 
begin  to  go  against  the  record  producers  then  I  believe  the  price  of  the 
legitimate  records  will  go  up. 

If  the  bill  were  passed,  the  price  is  not  likely  to  go  down,  but  I  do  not 
think  it  would  go  up.  The  record  producers  would  know  that,  if  they 
had  a  hit,  it  was  theirs,  and  they  would  not  have  to  write  into  their 
basic  price  the  cost  of  the  losses,  the  damages  they  suffer  from  piracy. 

Mr.  Drinan.  Another  point  you  say,  you  are  disinclined  to  discuss 
philosophical  dogma. 

It  seems  to  be  a  contradiction  of  terms.  Do  you  think  the  Congress 
should  go  back  and  evaluate  and  assess  very  carefully  the  funda- 
mental things  that  Senator  Hart  raises  ? 

Did  the  Constitution  intend  this  ?  He  concludes  to  the  contrary.  He 
says  the  use  of  copyright  is  to  protect,  and  he  goes  on,  and  so  on,  don't 
you  think  we  should  really  confront  those  matters  ? 

Miss  Ringer.  Of  course  you  should. 

Mr.  Drinan.  The  philosophical  dogma  is  at  the  heart  of  it,  and  we 
cannot  brush  it  aside,  would  you  agree  with  that  ? 

]*^Iiss  Ringer.  I  would  say  the  key  word  in  that  sentence  is  "non- 
authors,"  and  I  dispute  that  performers  and  record  producers  are 
nonautliors.  I  aeree  that  you  do  not  go  out  and  protect  talented  house- 
painters  and  automobile  mechanics,  but  there  is  a  difference  here. 

This  is  an  area  where  creative  effort  of  a  rather  high  level  of  a 
sophistication  and  value  is  goina:  unprotected  under  the  Federal  law. 

Mr.  Drinan.  You  are  a  very  fascinating  witness. 

Tliank  you  very  much. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania. 

Mr.  Biester.  I  do  not  know  that  I  can  add  very  much  to  the  ques- 
tions which  you  have  been  asked  so  far. 

I  can  tellyou  I  must  have  a  small  pirate  in  my  own  home. 

]My  son  has  a  cassette  tape  recorder,  and  as  a  particular  record  be- 
comes a  hit,  he  will  retrieve  it  onto  his  little  set. 

Now,  he  may  retrieve  in  addition  something  else  onto  his  recording, 
but  nonetheless,  he  does  retrieve  the  basic  sound,  and  this  legislation, 
of  course,  would  not  point  to  his  activities,  would  it  ? 

Miss  Ringer.  I  think  the  answer  is  clearly,  "No,  it  would  not." 

I  have  spoken  at  a  couple  of  seminars  on  video  cassettes  lately,  and 
this  question  is  usually  asked:  "^^Hiat  about  the  home  recorders?;' 

The  r.r.swer  I  ha\  ^  given  and  will  give  again  is  that  this  is  something 
you  cannot  control. 

You  simply  cannot  control  it. 

My  own  opinion,  whether  this  is  philosophical  dogma  or  not,  is  that 
sooner  or  later  there  is  going  to  be  a  crunch  here.  But  that  is  not  what 
this  legislation  is  addressed  to,  and  I  do  not  see  the  crunch  coming 
in  the  immediate  future. 
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Other  countries  have  felt  it  more  directly  than  we,  partly  because 
record  prices  are  lower  here  than,  say,  in  Germany.  In  that  situation 
there  is  a  range  of  legal  devices  for  trying  to  keep  the  practice  under 
reasonable  control.  But  I  do  not  see  anybody  going  into  anyone's 
home  and  preventing  this  sort  of  thing,  or  forcing  legislation  that 
would  engineer  a  piece  of  equipment  not  to  allow  home  taping. 

Mr.  BiESTER.  Secondly,  with  respect  to  video  cassettes,  are  we 
approaching  an  additional  problem,  not  with  respect  to  private  use, 
but  with  respect  to  public  distribution  after  it  has  been  retrieved 
over  a  home  set  ? 

Miss  EiNGER.  The  answer  is  very  definitely,  "Yes." 

For  3'ears  the  motion  picture  iiidustry  has  been  faced  with  boot- 
legging problems,  much  of  it  deri^-ing  from  the  16  mm.  prints  that 
^ere  distributed  to  the  Armed  Forces  and  got  out  of  control.  The  film 
industry  has  had  a  very  active  policing  activity  for  years. 

I  think  that  this  problem  is  going  to  undergo  a  quantum  increase 
when  video  cassette  recorders  are  freely  available.  But  I  would  say 
that  there  is  a  big  diflPerence,  and  I  think  it  is  something  that  you 
might  consider.  In  that  area,  they  have  got  copyright  protection,  and 
in  this  area,  who  loiows?  It  is  certainly  not  protectable  under  the 
Federal  statute. 

]Mr.  BiESTER.  AvA  certainly,  in  tliat  area,  we  are  talking  about  what 
authorsliip  really  comes  down  to.  Yf e  are  protecting  performance,  cre- 
ative performances,  that  we  may  see  and  hear,  and  all  we  are  talking 
about  here  is  only  one  part,  so  the  issue  has  already  been  determined, 
it  seems  to  me,  with  respect  to  the  constitutional  question. 

I  congratulate  you  on  making  a  distinction  between  whether  a  per- 
former may  add  to  a  work  or  perfect  it,  and  I  am  sure  that  we  agree 
that  not  ali  composers  would  agree,  and  not  all  performers  would  dis- 
agree, that  all  compositions  can  be  improved. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania  ? 

'Mr.  CouGHLiN".  I  ha.ve  no  questions. 

^Ir.  Kastenmeier.  Again,  we  thank  INIr.  Kaminstein  and  3,Iiss 
Binger  for  appearing  this  morning  and  for  such  a  fine  presentation. 

?.iiss  Ringer.  Thank  you  very  much,  ^Ir.  Chairman. 

Mr.  ILvstenmeier.  "\Ye  now  welcome  three  witnesses  to  the  commit- 
tee: Stanley  M.  Gortikov,  on  behalf  of  the  Recording  Industry  Asso- 
ciation of  America,  Inc.  (RIAA) ,  and  he  is  accompanied  by  Ernest  S. 
Meyers,  general  counsel,  RIAA,  and  Jules  E.  Yarnell,  special  counsel 
on  piracy,  RIAA. 

T]ie  second  witness  is  Leonard  Feist,  executive  vice  president  of  the 
National  Music  Publishers'  Association,  Inc..  and  he  is  acompanied 
bj^  Albert  Berman,  managing  director,  the  Harry  Fox  Agency.  Inc. 

And  our  third  witness  is  Jack  Grossman,  president  of  the  National 
Association  of  Record  Merchandisers,  Inc.,  and  he  is  accompanied  by 
James  Schwartz,  past  president.  Earl  Kintner,  general  counsel,  and 
Charles  B.  Ruttenberg,  Esq.,  with  the  law  firm  of  Arent,  Fox,  Kintner, 
Plotldn.  &  Kahn. 

'We  welcome  all  of  you,  and  perhaps  I  should  call  Mr.  Gortikov  first 
since  he  is  first  on  the  list,  and  then  you  other  gentlemen  may  proceed 
afterward. 
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STATEMENT  OF  STANLEY  M.  GORTIKOV  ON  BEHALF  OF  RECORDING 
INBTJSTRY  ASSOCIATION  OF  AMERICA,  INC.  (RIAA) ;  ACCOMPA- 
NIED BY  ERNEST  S.  MEYERS,  GENERAL  COUNSEL  OF  RIAA,  AND 
JULES  E.  YARNELL,  SPECIAL  COUNSEL  ON  PIRACY,  RIAA 

Mr.  GoRTiKOV.  My  name  is  Stanley  Gortikov.  I  am  making  this 
statement  on  behalf  of  the  Eecording  Industry  Association  of  Amer- 
ica, which  represents  the  manufacturers  of  more  than  80  percent  of 
the  recorded  music  produced  in  tlie  United  States. 

I  am  a  director  of  that  association  and  have  been  an  executive  in  the 
recording  industry  myself  for  over  11  years,  most  recently  as  president 
of  Capitol  Records,  Inc.,  a  major  manufacturer,  and  as  president  of 
its  parent  company,  Capitol  Industries,  Inc. 

Accompanying  me  today  is  Ernest  Meyers,  general  counsel  of  RIAA, 
and  Jules  Yarnell,  special  counsel  to  RIAA,  both  of  whom  have  pre- 
pared written  statements  which  I  ask  be  printed  in  the  record  of  these 
hearings. 

Mr.  IL4STENMEIER.  Witliout  objection,  those  statements  will  be  made 
a  part  of  the  record. 

(Mr.  Meyers  statement  appears  at  p.  60.) 

(Mr.  Yarnell's  statement  appears  at  p.  65.) 

Mr.  Gortikov.  In  my  oral  presentation,  I  might  summarize  a  por- 
tion of  my  statement;  therefore,  I  ask  that  tlie  entire  statement  and 
the  attached  materials  be  printed  in  the  record. 

Mr.  Kastenmeier.  The  attached  materials  shall  be  made  a  part  of 
the  record  at  this  point. 

(Mr.  Gortikov's  statement  and  attachments  follow:) 

Statement  of  Stanley  M.  Gortikov  on  Behalf  of  the  Recording  Industry 
Association  of  America,  Inc. 

introduction 

My  name  is  Stanley  Gortikov.  I  am  making  this  .statement  on  behalf  of  the 
Recording  Industry  Association  of  America,  which  represents  the  manufacturers 
of  more  than  80  percent  of  the  recorded  music  produced  in  the  United  States. 
I  am  a  director  of  that  Association  and  have  been  an  executive  in  the  recording 
industry  myself  for  over  11  years,  most  recently  as  President  of  Capitol  Records. 
Inc.,  a  major  manufacturer,  and  as  President  of  its  parent  company,  Capitol 
Industries.  Inc.  Accompanying  me  today  is  Ernest  Meyers,  General  Counsel  of 
RIAA,  and  Jules  Yarnell,  Special  Counsel  to  RIAA,  both  of  whom  have  prepared 
written  statements  which  I  ask  be  printed  in  the  record  of  these  hearings.  In 
my  oral  presentation,  I  might  summarize  a  portion  of  my  statement;  therefore, 
I  ask  that  the  entire  statement  and  the  attached  materials  be  printed  in  the 
record. 

I  appear  before  you  to  advocate  the  passage  of  S.  646,  a  bill  which  would  cre- 
ate copyright  protection  in  pre-recorded  phonograph  discs  and  tape  records  and 
would  prescribe  Federal  penalties  for  the  illicit  duplication  of  material  so 
copyrighted. 

This  legislation  has  been  passed  by  the  full  Senate,  after  prompt  action  by 
the  Senate  Judiciary  Committee.  This  same  principle  of  creating  a  limited 
copyrighting  in  sound  recordings  was  endorsed  by  this  Committee,  and  the  House 
itself,  in  1967  when  it  adopted  copyright  revision  legislation.  In  addition,  it  has 
the  unanimous  support  of  the  Justice  Department,  the  State  Department,  a-il 
the  Copyright  Office.  The  whole  recording  industry  unanimously  favors  ihe  leg- 
islation— the  record  manufacturers,  music  publishers,  musicians,  performers, 
distributors,  and  retailers. 

I  sit  here,  then,  as  if  I  am  to  present  one  view  of  a  multi-sided  controversy; 
whereas,  in  fact,  this  matter  is  no  more  controversial  than  the  practice,  as 
described  by  a  California  court,  of  "outright  choft;"  itself. 
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HOW  "pirates"  operate 


Our  industry  sells  $l.G.">o.OOO,000  of  product  each  year,  of  which  approximately 
26  percent  or  $428,000,000  is  in  pre-recorded  tapes — mostly  in  the  lorm  of  tape 
cartridges  (example)  or  tape  cassettes  (example).  It  is  estimated  that  an  addi- 
tional $100,000,000  to  .$150,000,000  per  year  in  potential  additional  sales  is 
literally  stolen  from  the  industry  by  unauthorized  dupiicii tors— both  large  and 
small— who,  without  authorization,  copy  and  sell  our  produst.  We  estimate  that 
more  than  one-fourth  oi  our  tape  sales  are  stolen  in  this  fashion. 

Stated  simply,  a  typical  illicit  tape  duplicator  will  take  a  conventional  com- 
mercial record  (example)  or  tape  cartridge  and  on  very  simple,  inexpensive 
eqiupment  will  copv  the  recordings  onto  blank  tape  cartridges  or  cassettes.  He 
will  then  sell  this  product  on  a  retail  or  wholesale  basis  to  customers  of  his 
own,  thus  displacing  business  that  might  normally  be  ours.  In  this  process,  the 
duplicator  pays  no  record  company ;  he  pays  no  artist ;  he  pays  no  musician ;  he 
usually  pays  no  music  publisher ;  he  merely  appropriates  the  creative  and  com- 
mercial property  of  others  for  his  own  gain.  For  these  reasons,  he  is  known 
within  our  industry  as  a  tape  pirate.  He  is  known  as  a  thief. 

THE  NEED  FOR  LAW 

The  thief— the  pirate— requires  two  prime  elements  for  his  successful  per- 
petuation and  growth.  First,  he  needs  artists  and  record  companies  to  supply  a 
hit  product  bashed  upon  their  investment  alone,  without  any  financial  risk  by  the 
pirates.  Second,  he  is  dependent  upon  an  environment  devoid  of  effective  deter- 
rence from  the  law— the  condition  that  now  prevails.  There  simply  is  no  mean- 
ing-ful  Federal  legislation  to  protect  the  performer  and  the  record  company 
against  this  practice.  Local  and  state  laws— and  they  are  only  scattered— offer 
only  frustration  and  minor  synthetic  protection.  State  unfair  competition  laws 
or  local  misdemeanor  infractions  usually  result  in  only  minor  fines.  Injunctions, 
too,  under  local  laws  may  momentarily  stop  illicit  duplication  of  a  particular 
record  or  label.  But  the  pirate  then  merely  turns  to  the  hits  and  labels  of  others. 
Or,  once  closed  in  one  location,  he  may  open  nearby  under  a  new  business  name. 
The  absence  of  Federal  law  also  encourages  his  ability  to  cross  a  state  line  to 
resume  this  same  illicit  activity. 

Our  industry  has  not  been  passive  in  the  face  of  these  transgressions.  We  have 
spent  hundreds  of  thousands  of  dollars  and  have  brought  scores  of  cases  to  trial 
in  state  courts ;  and  there  have  been  no  unfavorable  decisions.  Only  one  of  these 
cases  went  as  far  as  appeal,  and  it,  too,  was  won  by  the  record  industry.  Yet,  the 
problem  persists  and,  indeed,  it's  growing.  What  is  needed  is  the  creation  of  a 
Federal  copyright  with  broadened  remedies  to  meet  the  problem  on  a  national 
basis. 

ECONOMIC  FACTORS 

Allow  me  now  to  describe  how  a  few  significant  economic  and  business  factors 
comparativelv  affect  the  tape  pirate  as  well  as  the  legitimate  record  company. 
Most  of  the  thousands  of  newly-recorded  titles  released  by  record  companies  lose 
money,  never  recovering  their  investment ;  we  estimate  now  that  only  about  one 
of  every  ten  albums  is  successful  enough  to  break  even.  In  addition,  many  per- 
formances are  recorded  with  full  investment,  but  are  never  released  to  the  pub- 
lic: they  again  represent  a  full  loss.  Further,  most  artists  never  make  a  mean- 
ingful profit  from  their  artistry,  and  most  of  their  commercial  lives  are  woe- 
fully short.  Therefore,  any  profit  earned  by  a  record  company  results  from  those 
very  few  hit  records  and  hit  artists — a  minor  percentage  of  the  company's  annual 
output.  Yet,  no  record  company  can  dependably  predict  in  advance  of  release 
which  of  its  recordings  will  be  hits,  so  that  investment  and  promotion  can  be 
confined  to  sure-profit  material. 

The  tape  pirate,  on  the  other  hand,  does  not  have  that  problem.  He  duplicates 
and  releases  only  the  hits— the  hits  of  others.  He  copies  and  releases  only  proved, 
successful  talent— the  talent  of  others.  He  literally  confiscates  the  artistry  of 
others  .  .  .  their  uniqueness,  their  precious  specialties ;  thus,  he  reduces  creative 
development  and  causes  job  loss.  The  pirate  skims  the  cream  of  what  artists  and 
record  companies  offer — except  for  one  particular  ingredient,  which  he  avoids  like 
the  plague  .  .  .  our  risks.  He  refuses  to  share  with  us  our  risks,  our  Investment. 
The  pirate  can  go  into  business  for  as  little  as  $500.  Yet,  we  can't  even  take  one 
artist  into  one  studio  for  one  hour  for  $500. 
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To  create  almost  any  album,  a  record  company  will  expend  no  less  than  $55,000 
in  pre-release  costs,  and  that  is  before  the  first  record  or  tape  is  actually  manu- 
factured. Comparably,  to  reach  this  same  pre-release  stage,  the  pirate  need  only 
spend  $300.  .     .  ,     .       ^ 

Then,  when  the  record  company  feels  moderate  confidence  m  its  product  and 
undertakes  its  manufacture,  distribution,  and  promotion,  it  will  have  spent  and 
risked  between  $180,000  to  $200,000. 

"pirate"  activities 

Some  pirate  operations  are  small,  strictly  neighborhood  ventures.  In  these,  the 
illicit  product  may  be  stocked  or  may  be  duplicated  on  the  spot,  over-the  counter. 
Other  pirates  are  large  wholesaling  and  manufacturing  operations.  One  such 
enterprise  recently  was  discovered  in  Phoenix  and  shut  down.  It  had  on  hand 
stock  totaling  around  $450,000,  at  retail  value.  Blank  cassettes  and  tapes  on  hand 
would  have  created  additional  tapes  for  distribution  valued  at  more  than  $1 
million.  This  plant  occupied  15.000  square  feet  of  space  and  employed  100  persons 
working  in  two  shifts.  The  clandestine  enterprise  maintained  armed  guards  at 
points  of  entry  and  an  elaborate  system  of  dummy  names  and  dummy  com- 
munications. With  the  most  modern  equipment  available,  the  capacity  of  the  plant 
could  be  as  high  as  80,000  finished  cartridges  per  day  at  maximum.  That  same 
manufacturer  had  previously  been  enjoined  by  the  California  courts  in  at  least 
five  suits  brought  by  five  different  manufacturers.  This  gives  you  a  clear  picture 
of  what  just  one  facility  can  do  to  a  legitimate  industry  unless  that  industry  has 
the  reasonable  protection  of  law  that  we  seek  today. 

ARGUMENTS  OF  THE  OPPOSITION 

The  only  presumed  arguments  against  this  legislation  come  from  the  pirates 
themselves.  First,  the  pirate  most  commonly  typifies  himself  as  the  protector  of 
the  consumer  inasmuch  as  he  offers  recorded  products  at  prices  usually  bel..w 
what  they  must  pay  for  the  original  material. 

Of  course,  a  pirate  may  offer  a  lower  price.  But  he  is  no  more  a  Robin  Hood 
than  the  burglar  who  breaks  into  your  home,  steals  your  television  set,  and  then 
sells  it  two  miles  away  for  half  its  original  price.  Of  coui-se,  there  is  a  beneficiary 
in  that  transaction,  but  there  are  victims  too.  Stolen  product  is  always  cheap. 

Second,  the  pirate  maintains  that  he  is  a  legitimate  businessman,  encouraging 
normal  business  competition.  Yet,  the  Justice  Department  has  observed  that 
pirates  do  not  promote  the  traditional  benefits  of  competition.  And  no  state  court 
has  ever  sustained  the  pirates'  position  that  they  are  legitimate  competitors. 

Third,  the  pirate  also  argues  that  granting  a  copyright  may  raise  questions 
about  the  individual  who  in  his  home  may  duplicate  a  commercial  performance 
on  home-recording  equipment.  We  in  the  industry  certainly  have  known  that  such 
amateur  practices  go  on  in  the  home,  and  we  realistically  recognize  that  no  such 
enforcement  is  possible,  and  certainly  none  is  intended. 

Fourth,  the  pirate  argues  that  he  is  willing  to  pay  the  statutory  compulsory 
two-cents-per-song  royalty  due  music  composers  and  publishers  under  existing 
copyright  law,  and  that  such  payment  should  fulfill  his  commercial  and  legal 
obligations  and  legitimatize  his  general  business  practices.  Of  course,  the  pirate 
should  pay  compulsory  license  fees  to  music  publishers,  although  few  do.  But  that 
payment  is  irrelevant  to  the  issue  presented  here  since  it  offers  no  income  to  the 
real  risk-takers,  the  real  losers — the  artists  and  record  companies  whose  rights 
we  now  seek  to  protect. 

CONCLUSION 

RIAA's  request  is  simple  and  straightforward.  We  seek  the  creatitm  and  pro- 
tection of  law — a  right  that  is  consistent  with  the  other  cojiyriglits  already 
granted  in  the  1909  Federal  Copyright  Act  and  previously  recognized  by  the  House 
in  the  Copyright  Revision  Bill.  We  simply  seek  equity  and  fairness.  We  seek  the 
same  protection  for  our  property  as  you  enjoy  on  yoiirs. 

Memorandum  in  Support  of  S.  646  Amending  1909  Copyright  Act  To  Create 
Copyright  Protection  for  Sound  Recordings  Against  Piracy 

I.  purpose 

The  purpose  of  this  bill  is  to  provide  immediate  relief  against  the  widespread 
and  increasing  unauthorized  duplication  and  piracy  of  sound  recordings. 
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n.   THE  BILL 

The  1909  Copyright  Act  does  not  grant  copyright  protection  to  the  owTier  of  a 
sound  recording.  In  its  consideration  in  19G7  ot  the  general  revision  of  the  copy- 
right laws,  the  House  has.  without  any  express  dissent,  recognized  the  i)riuciple 
that  copyright  protection  against  piracy  shoujd  be  granted  to  owners  of  sound 
recordings.  S.  646  will  provide  this  needed  relief  without  any  further  delay  by 
amending  the  1909  Act  to  create  limited  copyright  for  sound  recordings. 

The  requested  changes  in  the  1909  Copyright  Act  are  consistent  with  both  the 
1909  Act  and  the  Copyright  Revision  Bill.  As  stated  in  a  rc-ceut  letter  frcm  The 
Librarian  of  Congress,  the  language  chosen  to  implement  the  creation  of  this 
limited  copyright  under  the  1909  Act  has  been  approved  by  experts  at  the  Copy- 
right Office :  it  meets  the  technical  requirements  necessary  to  create  the  coi>yright 
without  causing  inconsistencies  with  other  aspects  of  the  1909  Act  or  the  concepts 
behind  the  Revision  legislation.  ^  Furthermore,  the  record  comi«iuies,  as  owners 
of  this  new  copyright,  would  be  reqviired  to  comply  with  all  of  the  notice  and 
registration  obligations  imposed  by  the  1909  Act. 

In  short,  this  is  not  an  attempt  to  place  owners  of  the  copyright  in  sound  record- 
ings on  any  special  footing.  The  amendment  seeks  only  to  obtain  immediately  the 
minimal  relief  necessiary  to  remedy  the  widely  recognized  prohiem  of  piracy- 
relief  which  has  heretofore  been  approved  by  the  House  in  the  Copyright  Revision 
Bill  and  by  the  Senate  in  S.  (>46. 

III.    UNAKIMOUS  SUPPORT 

It  is  important  to  emphasize  that  the  amendment  merely  expedites  the  creation,- 
of  a  right  that  has  already  received  the  approval  of  all  interested  parties.  More 
specifically,  in  considering  generally  copyright  legislation,  the  House  Judiciary 
Committee,  the  House  itself,  and  the  Senate  Judiciary  Commitvee's  Subcommittee 
on  ratents,  Trademarks  and  Co;)yrights.  the  Copyright  Office,  the  Department  of 
Justice  and  the  Department  of  State '  have  unanimously  and  without  any  dissent, 
approved  the  creation  of  a  copyright  in  sound  recordings  to  protect  against  un- 
authorized piracy  and  duplication.  The  Senate  passed  this  bill  (S.  646)  on  April 
29,  1971.  We  know  of  no  organization  or  group,  with  the  exception  of  the  pirates 
themselves,  that  does  not  support  the  creation  of  this  copyright  in  sound  record- 
ings as  an  appropriate  mechanism  for  dealing  with  what  has  been  characterized 
by  one  court  as  "outright  theft"  of  property,  which  is  the  increasing  plight  of 
the  publishers,  manufacturers,  musicians,  performers,  distributors  and  dealers 
of  sound  recordings. 

IV.   IREEPABABLE  INJURY 

With  respect  to  no  other  provision  in  the  proposed  Copyright  Revision  Bill  is 
there  the  combination  of  (i)  a  noncontroversial  measure,  and  (ii)  the  immediate 
and  continuing  irreparable  injury  that  exists  because  of  the  piracy  and  duplica- 
tion of  sound  recordings.  It  is  this  continuing  irreparable  injury  that  requires 
immediate  relief.  Put  simply,  the  record  industry,  musicians,  performers,  music 
publishers,  distributors,  retailers,  the  public  and  the  government  itself  cannot 
afford  to  wait  for  full  copyright  revision  before  receiving  protection  against  un- 
authorized piracy. 

The  operating  procedure  for  the  pirates  is  rather  simple.  They  purchase  for  a 
few  dollars  a  tape  or  record  which  represents  to  the  record  company  substantial 
total  recording  and  manufacturing  costs,  transfer  mechanically  the  music  from 
the  legitimate  record  or  tape  to  the  pirated  tape  and  sell  the  pirated  tape  at 
reduced  cost  in  competition  witii  the  legitimate  tape.  Thus,  the  pirates,  with  a 
minimum  of  investment,  sell  under  their  ovra  labels  or  wuth  no  label  identification 
at  all,  the  recordings  of  others. 

On  the  other  hand,  the  costs  to  the  Teeord  manufacturer  of  producing  and  pro- 
moting a  modern  album  of  tape  can  be  well  over  $100,000.  As  one  example,  one 
record  company  produced  a  best-selling  albiun  entitled  "The  Association"  at  a 
cost  of : 

.$71,000  paid  in  musicians'  and  arrangers'  salaries  and  studio  charges ; 

.$88,000  paid  to  the  performing  artists ;  and 

$12,000  paid  to  the  Music  Performance  Trust  Funds. 


1  The  letter  of  January  19.  1071,  from  L.  Quincy  Mumford,  Librarian  of  Congress,  to 
Senator  Eastland,  is  annexed  hereto  as  Attachment  A.  ,  „  .  ^.  .^,    ^i, 

-  Copies  of  the  letters  from  the  Departments  of  Justice  and  State  m  connection  with  the 
Senate  consideration  of  S.  646  are  a.uiexed  hereto  as  Attachment  B. 
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In  another  situation,  Atlantic  Recording  Corporation  paid  approximately 
$80  000  to  record  an  album  by  Crosby,  Stills  and  Nash,  and  then  another  $20,000  to 
advertise  and  promote  the  album.  Atlantic's  costs  for  manufacturing  discs  and 
pre-recorded  tapes  of  the  album  exceed  $600,000. 

It  is  just  at  this  point— after  the  record  company  has  invested  enormous  sums 
in  a  high-quality  album,  produced  a  hit  and  achieved  wide  market  popularity— 
that  the  pirate  swoops  in  to  reap  the  benefits  at  little  or  no  expense.  Without  any 
of  the  initial  recording  costs  or  the  paying  of  royalties,  or  fund  payments,  or  the 
costs  of  promoting  a  record  to  make  a  hit,  the  pirate  offers  an  illegitimate  duplica- 
tion at  lower  costs. "  He  promises  distributors  and  dealers  "high  profit,  fast  turn- 
over, merchandising,  not  expensive  racking,  inventory  and  stocking."  * 

And  this  piracy  concentrates  on  albums  that  are  proven  money-makers  and 
accepted  hits.  The  pirate  is  interested  only  in  presold  albums  in  order  to  avoid 
marlieiing  and  promotion  expenses.  The  list  of  albums  duplicated  by  the  pirate 
in  the  flyer  in  Attachment  D  contains  nine  of  the  top  ten  best-selling  albums 
at  the  time  as  rated  by  Billboard,  including  albums  by  The  Beatles,  Glen  Camp- 
bell, The  Rolling  Stones,  Elvis  Presley,  and  Bob  Dylan.  Other  flyers  listing  addi- 
tional albums  pirated  are  annexed  as  Attachment  D.  .  i  •  , 

The  extent  of  the  piracy  of  these  hit  recordings  is  at  an  increasingly  high 
level.  A  recent  article  in  The  Wall  Street  Journal  (annexed  as  Attachment  E) 
estimated  that  at  the  present  time  pirates  are  depriving  tlie  record  industry  of 
approximately  $100  million  in  tape  sales  annually,"  an  increase  of  $70  million 
over  the  $30  million  in  sales  estimated  in  testimony  before  the  Criminal  Pro- 
cedures Committee  of  the  California  State  Assembly  as  recently  as  190S.  Cash 
Box  magazine,  iu  its  :>,ovemuer  l-±,  i^TO  editoiiai,  estimated  that  the  industry 
is  heing  robbed  of  25  percent  of  its  tape  business.  Another  article  in  California 
Business  suggests  that  there  are  about  2,000  tape  duplicators  in  Los  Angeles 
alone  There  have  been  reports  of  pirates  turning  out  as  many  as  18,000  tapes 
daily,  and  a  Newsiveek  article  of  October  15,  1970  quotes  one  pirate  as  making 
$100,000  a  year  selling  tapes  of  such  stars  as  Elvis  Presley. 

This,  then,  is  the  nature  of  the  pi-oblem.  A  widespread  proliferation  of  tape 
piracy'  is  robbing  legitimate  record  manufacturers,  publishers,  distributors, 
dealers,  musicians  and  performers  of  the  fruits  of  their  labors.  The  performer 
and  the  musicians'  union  bear  a  large  share  of  the  brunt  of  this  piracy  in  that 
(i)  artists  under  contract  lose  royalties  from  the  legitimate  sale  of  albums  and 
tapes,  and  (ii)  the  11/2  percent  of  the  sale  of  each  record  that  would  normally 
go  to 'the  Music  Perfoi-mance  Trust  Funds  and  the  musicians  themselves  is  not 
conveyed  by  the  pirates  to  the  fund.  Furthermore,  federal,  state  and  local  tax 
authorities  are  cheated  of  tax  revenues  they  would  otherwise  receive  from  record 
manufacturers  on  the  sale  of  the  records.  Many  pirates  are  fly-by-night  opera- 
tions that  shift  locations  quickly  whenever  there  is  danger  of  lawsuit. 

3  Contrary  to  the  pirates'  suggestion,  they  do  not  deserve  the  right  to  invoke  compulsory 
license  provisions.  In  fact,  the  Senate  Judiciary  Committee  specifically  rejected  this  very 
suggestion  The  pirates  undertake  virtually  no  creative  effort,  unlike  the  record  manufac- 
turers who  spend  hundreds  of  thousands  of  dollars  to  produce  a  hit  recording  by  use  of  the 
most  sophisticated  modern  recording  techniques  with  high-priced  artists  in  high-priced 
studios  As  the  Senate  Judiciary  Committee  noted,  the  pirates  do  not  deserve  a  compulsory 
license 'for  merely  copying  the  creative  effort  of  the  record  company,  the  artist  and  per- 
former at  virtually  no  cost.  _  i*^,^  e*.i 

«  The  flyer  annexed  hereto  as  Attachment  C  gives  but  one  example  of  the  type  of  catalogue, 

advertisement  and  service  offered  by  these  pirates.      ^^^     .      _„„    ,ioTTor.    roqio^     4^ 

5  When  Congress  passed  the  anti-counterfeiting  statute  in  1962    (IS  U.S.C.   §2318),  it 

was  acting    according  to  the  testimony  of  Representative  Celler,  Chairman  of  the  House 

Judiciary  Committee,  to  eliminate  an  illicit  activity  robbing  the  record  industry  of  $20 

million  in  sales  annually.  The  nature  of  the  piracy  activity  today   is  similar;   however, 

the  extent  is  far  greater.  As  Congressman  Celler  stated  in  1962  :  ^.        ^ 

"Because   the  counterfeiter  operates   outside  the  law,   paying  no  compensation   to 

artists,  no  arrangers'  fees,  no  copyright  royalties,  and  no  excise  taxes,  he  is  able  to 

sell  his  illegitimate  and  often  mechanically   inferior   records   to  jobbers   and   dealers 

at  prices  far  below  those  charged  by  the  legitimate  manufacturers  whose  work  has 

been  forged.  ,     ,    ,  ,^  j 

"Victims  of  this  unconscionable  racket  are  many.  They  include  songwriters  and 
publishers,  record  manufacturers,  distributors  and  dealers,  recording  artists  ana 
musicians,  manufacturers  of  phonographs,  and,  last  but  not  least,  the  U.S.  Government. 
"The  songwriters,  publishers,  artists,  and  musicians  are  deprived  of  their  royalties. 
The  record  industry  is  denied  its  legitimate  profits.  The  Federal  Government  is  robbed 
of  its  excise  and  other  taxes.  And  the  music-loving  public  often  as  not  receives  a 
mechanicallv  imperfect  product.  This,  in  turn,  injures  the  reputation  of  the  artists 
and  of  the  manufacturers  of  records  and  sound  equipment,  because  the  public  natu- 
rally attributes  the  mechanical  defects  of  the  counterfeit  record  to  the  producers  of 
the  "real  article."  (Counterfeit  Thonograph  Records,  Hearing  Before  Subcommittee 
No.  :^  of  the  Committee  on  the  Judiciary,  House  of  Kepresentatives,  Eighty-Seventh 
Congress,  Second  Session  on  H.K.  6834,  p.  2.)  ^  ^.    ^  ^.      .    . 

What  was  true  of  couuterieiting  in  1962  is  true  of  piracy  today— except  that  the  injury 
is  greater  today. 
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Finally,  the  tape-  and  record-buying  is  simlarly  injured  by  the  introduc- 
tion of  these  pirated  tai^es.  Many  are  of  quality  inferior  to  that  of  the  original 
recordings. 

A  continuation  of  this  piracy  will  threaten  the  very  economic  health  of  the 
whole  record  industry.  The  Glover  Report  presented  to  this  Committee  in  its 
consideration  of  the  copyright  revision  legislation  demonstrated  that  60%  to 
70%  of  all  long-play  albums  lose  money.  Hearings  on  "Copyright  Law  Revision" 
before  S-ubcommittee  No.  3  of  the  House  Judiciary  Committee,  89th  Cong.,  1st 
Sess.  {imH),  Part  2,  p.  799. 

More  recent  industry  estimates  indicate  that  as  many  as  nine  of  ten  albums 
currently  lose  money.  If  the  profits  in  hit  recordings  continue  to  be  taken 
from  the  industry,  the  economic  foundation  of  the  whole  industry  will  be  in 
serious  danger.  As  Senator  McClellan  noted  in  introducing  S.  640  in  the  last 
Congre.-;ts, 

"If  the  income  of  record  manufacturers  from  the  sale  of  popular  records 
is  significantly  harmed  by  the  activities  of  the  pirates,  this  will  further 
reduce  the  abilitv  of  such  manufacturers  to  produce  new  recordings  of 
elas^ii-al  music."  116  Cong.  Rec.  S20662  (Dec.  18,  1070). 

Accy>rdingly,  there  is  an  immediate  and  increasing  need  that  must  be  met: 
experience  has  shown  the  only  possible  remedy  to  be  inunediate  federal  copy- 
right legi.slation. 

v.    INADEQUACY    OF    STATE    RELIEF 

In  the  absence  of  federal  copyright  protection,  the  recording  industry  ha.s 
been  forced  to  rely  on  bringing  lawsuits  in  the  state  courts  under  theories  of 
unfair  competition. 

With  50  different  states,  each  interpreting  its  own  tenets  of  unfair  competi- 
tion, it  is  clear  that  the  record  industry,  publishers,  performers,  distributors, 
dealers,  and  the  public  cannot  receive  effective  relief  from  the  state  courts  in 
protecting  against  the  theft  of  its  property.  ^Nlore  importantly,  even  if  a  record 
company  were  successful  in  enjoining  a  pirate  in  one  state,  the  pirate  could 
merely  move  to  another  state  and  begin  his  operations  all  over  again.  The  record 
industry  has  spent  hundreds  of  thousands  of  dollars  chasing  after  pirates  by 
bringing  lawsuits  in  state  courts  throughout  the  United  States.  Finally,  the 
state  remedy  is  also  inadequate  because  only  the  record  company  bringing  the 
action  can  benefit  from  it.  A  pirate  enjoined  by  one  company  simply  could  begin 
pirating  recoi-ds  manufactured  by  another.  In  short,  although  some  states  rec- 
ognize the  right  of  the  recording  industry  to  protect  itself  against  unauthorized 
piracy,  the  remedies  that  can  be  provided  by  state  legislatures  and  state  courts 
are  inadequate  to  cope  with  the  sophistication  of  the  tape  pirates, ' 

VI.    FEDERAL    COPYRIGHT    RELIEF 

The  proposed  amendment  to  the  1909  Act  will  remedy  the  specific  problems 
inherent  in  relying  on  state  relief.  Most  importantly,  an  injunction  obtained 
against  a  pirate  for  infringement  of  a  federal  copyright  will  he  enfoi'ceable  na- 
tionwide ;  the  infringer  will  be  unable  to  continue  his  oiieration  by  merely  mov- 
ing into  another  state.  Furthermore,  it  is  unlikely  that  the  infringer  will  simply 
pirate  the  records  of  another  company  because  his  second  infringement  is  quite 
likely  to  be  considered  "willful"  and,  accordingly,  a  crime  under  Section  104 
of  the  1909  Copyright  Act. 

VII.    CONCLUSIONS 

The  crux  of  the  problem — and  the  basis  for  the  need  for  legislation  in  the 
special  session  of  Congress — is  the  pernicious  practice  of  theft  of  sound  record- 
ings that  is  sweeping  the  country  to  the  detriment  of  the  record  industry,  the 
performers,  the  publishers,  the  musicians,  the  public,  and  governmental  author- 
ities. Immediate  action  is  necessary, 

0  In  Capitol  Records  v.  Frank  D.  Campoji.  Jr.,  No.  101454.  Calif.  Sup.  Ct.,  March  1,  1968. 
a  pirate  violating:  an  injunction  ajrainst  pirating  by  pirating  again  was  judged  guilty  of 
contempt,  but  fined  only  $500.  His  profits  from  his  piracy  so  far  exceeded  his  fine  as  to 
make  the  fine  a  mere  slap  on  the  wrist.  Put  simply,  his  fine  was  merely  a  minor,  incidental 
expense. 
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Attachment  A 

The  Librarian  of  Congress, 
Washington,  D.C.,  January  19, 1911. 

Hon.  James  O.  Eastland, 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Eastland:  This  is  in  reply  to  your  request  for  a  report  on 
S.4592,  a  bill  amending  ttie  copyright  statute  "to  provide  for  the  creation  of  a 
limited  copyright  in  sound  recordings  for  the  purpose  of  protecting  against  un- 
authorized duplication  and  piracy  of  sound  recording,  and  for  other  puriDoses." 

I  am  fully  and  unqualifiedly  in  favor  of  the  purpose  the  bill  is  intended  to 
fulfill.  The  recent  and  very  large  increase  in  unauthorized  duplication  of  com- 
mercial records  has  become  a  matter  of  public  concern  in  this  country  and 
abroad.  With  the  growing  availability  and  use  of  inexpensive  cassette  and  cart- 
ridge tape  players,  this  trend  seems  certain  to  continue  unless  effective  legal 
means  of  combatting  it  can  be  found.  Neither  the  present  Federal  Copyright 
Statute  nor  the  common  law  or  statutes  of  the  various  states  are  adequate  for 
this  purpose.  The  best  solution,  an  amendment  of  the  copyright  law  to  provide 
limited  protection  against  unauthorized  duplication,  is  that  embodied  in  S.4592. 

In  general,  we  also  support  the  amendatory  language  adopted  in  the  bill,  w^hich 
draws  heavily  upon  the  language  of  the  bill  for  general  revision  of  the  copyright 
law  (S.543),  before  your  committee  this  past  session.  It  may  be  that  some  fur- 
ther refinements,  particularly  with  respect  to  the  definition  of  certain  terms 
used,  would  benefit  the  bill  technically,  but  these  improvements  are  more  desir- 
able than  essential. 

A  point  of  some  concern  to  libraries  and  librarians  is  the  extent  to  which  the 
bill  would  prevent  library  tape  duplication  aimed  at  preserving  the  quality  of 
disk  recordings.  Although  many  activities  of  this  sort  would  be  considered  "fair 
use"  and  thus  automatically  exempt,  we  would  favor  addition  of  a  specific  ex- 
emption along  the  lines  of  the  exemption  for  "ephemeral  recordings"  in  Section 
1(a).  Another  important  practical  question  is  whether  the  three-month  period 
provided  in  Section  2  would  allow  the  Copyright  Office  enough  time  to  prepare 
for  implementation  of  the  new  law.  Recognizing  the  urgency  of  the  record  piracy 
problem,  we  nevertheless  think  that  a  somewhat  longer  period  would  improve 
the  chances  of  an  efficient  registration  system  from  the  outset. 

The  most  fundamental  question  raised  by  the  bill  is  its  relationship  to  the 
program  for  general  revision  of  the  copyright  law.  The  revision  bill  before  your 
committee  this  past  session  and  which  Senator  McClellan  proposes  to  reintro- 
duce, has  parallel  provisions,  and  if  general  revision  were  on  the  threshhold  of 
enactment,  S.4592  would  be  unnecessary.  However,  some  fundamental  problems 
impeding  the  progress  of  general  revision  of  the  copyright  law,  notably  the  is- 
sue of  cable  television,  have  not  yet  been  resolved.  We  agree  that  the  national 
and  international  problem  of  record  piracy  is  too  urgent  to  await  comprehensive 
action  on  copyright  law  revision,  and  that  the  amendments  proposed  in  S.4592 
are  badly  needed  now.  Upon  enactment  of  the  revision  bill,  they  would,  of 
course,  be  merged  into  the  larger  pattern  of  the  revised  statute  as  a  whole. 

I  might  also  mention  that  the  problem  of  record  piracy  is  one  of  immediate 
concern  internationally,  and  that  a  treaty  closely  corresponding  to  the  content 
and  purpose  of  S.  4592  is  now  under  active  development.  If  current  plans  remain 
unchanged,  this  special  treaty  will  be  signed  at  Paris  next  July,  and  favorable 
action  on  the  domestic  bill  will  not  only  help  our  negotiators  but  encourage  pro- 
tection of  our  records  against  the  growing  menace  of  piracy  in  other  countries. 

For  the  foregoing  reasons,  I  recommend  that  your  Committee  give  S.  4592  its 
favorable  consideration. 
Sincerely  yours, 

L.    QUINCY    MUMFORD, 

Librarian  of  Congress. 
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Attachment  B 

Office  of  the  Deputy  Attorney  General, 

Washington,  D.C.,  April  26, 1971. 
Hon.  James  O.  Eastland, 
Chairman,  Comittee  on  the  Judiciary, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  :  This  is  in  response  to  your  request  for  the  views  of  the  Depart- 
ment of  Justice  on  S.  G46  (92d  Cong.,  1st  Sess.),  a  bill  to  provide  for  the  creation 
of  a  limited  copyright  in  sound  recordings. 

Under  existing  law  sound  recordings  are  not  copyrightable.  Capital  Records, 
Inc.  V.  Mercury  Record  Corp.,  221  F.  2d  657  (C.A.  2).  Under  state  law  the  record 
industry  has  been  able  to  fashion  some  protection,  against  competitors  who 
commercially  transcribe  their  recorded  performances,  based  upon  the  misappro- 
priation theory  of  International  Neivs  Service  v.  Associated  Press,  248  U.S.  215, 
236  (1918).  That  decision  found  a  quasi-proi^erty  right  in  the  dissemination  of 
news  that  can  be  protected,  under  the  law  of  unfair  competition,  against  copying 
by  a  competitor.  But  the  continued  validity  of  Associated  Press  has  been  ques- 
tioned in  the  light  of  later  developments. 

In  Sears,  Roebuck  d  Co.  v.  Stiff  el,  376  U.S.  225  and  Compco  v.  Day-Brite  Light- 
ing, Inc.,  376  U.S.  234 — ^both  actions  to  enjoin  imitation  of  unpatentable  designs — 
the  Supreme  Court  restricted  the  scope  of  state  unfair  competition  remedies 
by  limiting  state  regulation  to  labeling  requirements  to  prevent  "palming  off."  The 
Court  in  Compco  specifically  held  that :  (376  U.S.  at  237) 

.  .  .  when  an  article  is  unprotected  by  a  patent  or  a  copyright,  state  law 
may  not  forbid  others  to  copy  that  article.  To  forbid  copying  would  interfere 
with  the  federal  policy,  found  in  Art.  I,  §S,  cl.  8,  of  the  Constitution  and  in 
the  implementing  federal  statutes,  of  allowing  free  access  to  copy  whatever 
the  federal  patent  and  copyright  laws  leave  in  the  public  domain. 

The  Court  of  Appeals  for  the  First  Circuit  has  held  that  Sears  and  Compco 
overruled  International  News  Service.  Columbia  Broadcasting  System,  Inc.  v. 
Dc  Costa,  377  F.  2a  315,  318  (C.A.  1). 

Under  the  proposed  bill,  copyright  protection  imder  the  present  Copyright 
Act  (17  U.S.C  1  et  seq.)  is  extended  prospectively  to  sound  recordings.  The 
exclusive  right  created  thereby  is  limited  to  the  duplication  in  tangible  form  of 
the  specific  recorded  performance  coprighted :  it  does  not  include  imitation  or 
simulation  of  that  performance.  The  rights  conferred  are  limited  in  duration  to 
twenty-eight  years  with  the  right  of  renewal  and  extension  for  an  additional 
twenty-eight  years,  17  U.S.  0.  §24. 

The  bill  does  not  apply  retroactively  and  Section  2  expressly  states  that  it 
should  not  be  "construed  as  affecting  in  any  way  any  rights  with  respect  to  sound 
recordings  fixed  before  that  date."  It  thus  does  not  deal  with  recorded  perform- 
ances already  in  existence.  Instead  it  leaves  to  pending  or  future  litigation  the 
validity  of  state  common  law  or  statutes  governing  the  unauthorized  copying 
of  existing  recordings. 

We  believe  that  extending  copyright  to  recordings  is  the  soundest,  and  in  our 
interpretation  of  Seais  and  Compco,  the  only  way  in  which  sound  recordings 
should  be  protected.  Copyright  protection  is  narrowly  defined  and  limited  in 
duration,  whereas  state  remedies,  whose  validity  is  still  in  doubt,  create  broad 
and  unwarranted  perpetual  monopolies.  Moreover  there  is  an  immediate  and 
urgent  need  for  this  protection. 

Not  only  does  the  creative  record  industry  have  a  legitimate  interest  in  pro- 
tecting its  substantial  investment  in  the  production  and  promotion  of  recorded 
performances,  but  such  protection  would  also  preserve  employment  opportunities 
for  performers  and  encourage  their  future  contributions  to  society's  general 
fund  of  intellectual  creations. 

The  competition  provided  by  the  pirate  record  industry  does  not  promote 
many  of  the  traditional  benefits  of  competition.  Although  the  pirate  record  com- 
panies may  greatly  undercut  the  prices  charged  by  the  creative  industry,  their 
ability  to  do  so  may  result  in  large  part  from  the  fact  that  they  do  not  compensate 
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the  creative  writers  and  artists  involved.  Such  practices  discourage  the  invest- 
ment of  money  and  talents  in  new  performances  and  has  the  potential  to  gravely 
injure  creative  recording. 

The  proposed  bill  proi>erly  limits  the  exclusive  right  of  the  ownership  of  a 
copyright  in  a  sound  recording  "to  the  right  to  duplicate  the  sound  recoi-ding 
in  a  tangiMe  form  that  directly  or  indirectly  recaptures  the  actual  sounds  fixed 
in  the  recording.  .  .  ."  (Emphasis  added.)  It  is  clear  from  this  language  that  the 
exclusive  right  accorded  by  tMs  bill  does  not  extend  to  the  reproduction  of  the 
sounds  themselves,  as,  for  example,  by  playing  a  sound  recording  over  the  broad- 
cast media. 

Accordingly,  the  Department  of  Justice  recommends  enactment  of  this 
legislation. 

The  Office  of  Management  and  Budget  has  advised  that  there  is  no  objection 
to  the  submission  of  this  report  from  the  standpoint  of  the  Administration's 
program. 

Sincerely, 

Richard  G.  Kleindienst, 

Deputy  Attorney  General. 

Department  of  State, 
Washington,  April  21,  1911. 
Hon.  James  D.  Eastland, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  request  of  March  2,  1971  for 
a  report  by  the  Department  of  State  on  S.  646,  a  Bill 

"To  amend  title  17  of  the  United  States  Code  to  provide  for  the  creation 
of  a  limited  copyright  in  sound  recordings  for  the  purpose  of  protecting 
against  unauthorized  duplication  and  piracy  of  sound  recording,  and  for 
other  purposes." 

The  Department  of  State  fully  endorses  and  supports  this  Bill. 

The  recent  and  growing  increase  in  the  unauthorized  duplication  of  legiti- 
mate commercial  recordings  has  become  a  matter  of  public  concern  both  in  this 
country  and  abroad.  The  widespread  availability  and  use  of  phonograph  record 
and  tape-playing  machines,  particularly  the  comparatively  inexpensive  cassette 
or  cartridge  tape  players,  give  added  impetus  to  piracy  of  sound  recordings.  This 
trend  is  certain  to  continue  and  to  grow  unless  effective  legal  methods  to  com- 
bat and  reverse  it  are  provided.  At  present,  there  is  no  Federal  statute  that 
expressly  prohibits  commercial  traffic  in  unauthorized  duplications  of  legitimate 
sound  recordings.  S.  646  would  answer  that  need  and  would  provide  a  satisfac- 
tory means  of  combatting  and  curbing  the  unauthorized  duplication  and  piracy 
of  sound  recordings. 

The  problem  of  unauthorized  duplication  of  sound  recordings  is  also  one  of 
immediate  concern  internationally.  An  international  treaty  which  would  include 
provisions  that  correspond  closely  to  the  content  and  purpose  of  S.  646  is  pres- 
ently under  consideration.  This  treaty  would  give  to  producers  of  phonograms 
who  are  nationals  of  contracting  states  protection  against  the  making,  distribu- 
tion, or  importation  of  duplicates  made  without  their  consent  where  such  acts 
are  for  the  purpose  of  distribution  to  the  public.  The  United  States  has  played 
an  active  role  in  the  development  of  the  treaty,  and  if  current  plans  remain  un- 
changed the  treaty  will  be  adopted  at  a  diplomatic  conference  to  be  held  in 
Geneva  in  the  fall  of  this  year. 

Ignited  States  ratification  of  or  adherence  to  the  proposed  treaty  depends,  of 
course,  upon  enactment  of  a  domestic  law  such  as  S.  646.  Accordingly,  passage 
of  the  proposed  legislation  is  necessary  to  give  the  Department  of  State  an 
effective  basis  for  continuing  its  efforts  to  secure  international  protection  for 
American  sound  recordings. 

For  the  foregoing  reasons,  the  Department  of  State  fully  supports  S,  646  and 
recommends  its  early  enactment  into  public  law. 

The  Office  of  Management  and  Budget  advises  that  from  the  standpoint  of 
the  Administration's  program  there  is  no  objection  to  the  submission  of  this 
report. 

Sincerely, 

David  M.  Abshire. 
Assistant  Secretary  for  Congressional  Relations. 
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Attachment   D 

ALBUMS 

Tom  Jones  in  Vegas  {London) 

1.  Turn  On  Your  Love  Light;  Bright  Lights  and  You  Girl :  I  Can't  Stop  Loving 
You  ;  Hard  To  Handle. 

2.  Love  Me  Tonight;  Danny  Boy;  I'll  Never  Fall  In  Love  Again. 

3.  Delilah  ;  Yesterday  ;  Hey  Jude. 

4.  Help  Yourself ;  It's  Not  Unusual ;  Twist  and  Shout. 

One  Step  Further — Savoy  Brown  (London) 

1.  Waiting  In  The  Bamhoo  Grove ;  Life's  One  Act  Play. 

2.  Made  I'p  My  Mind  ;  I'm  Tired;  Where  Am  I ;  Savoy  Brown  Boogie  (Part  1). 

3.  Savoy  Brown  Boogie  (Part  II)  ;  Whole  Lotta  Shakin'  Goin'  On;  Hernando's 
Hideaway. 

4.  Savoy  Brown  Boogie  (Part  III)  ;  Little  Queenie ;  Purple  Haze. 

Elius  Presley — From  Elvis  in  Memphis  (RCA ) 

1.  Wearin'  That  Loved  On  Look  ;  Only  The  Strong  Survive ;  Gentle  On  My 
Mind. 

2.  After  Loving  You  ;  Anv  Day  Now  ;  I'm  Movin'  On. 

3.  I'll  Hold  You  In  My  Heart ;  Power  Of  My  Love :  True  Love  Travels  On  A 
Gravel  Road. 

4.  Long  Black  Limousine ;  It  Keeps  Right  On  A-Hurtin' ;  In  The  Ghetto. 

Smokey  the  Bar-Hank  Thompson 

1.  Smokey  The  Bar ;  Ace  In  The  Hole ;  Lets  Get  Drunk  and  Be  Somehody. 

2.  New  Records  On  The  Jukebox ;  Bright  Light  And  Blonde  Haired  Women ; 
Cocaine  Blues. 

3.  I  See  Them  Everywhere  ;  Drunkards  Blues  ;  What  Made  Milwaukee  Famous. 

4.  Girl  In  The  Niglit ;  My  Rough  and  Rowdy  Ways ;  Pop  A  Top. 

Tammy's  Greatest  Hits — Tammy  Wyiiette  (Epic) 

1.  Stand  By  Your  Man ;  Take  Me  To  Your  World ;  Your  Good  Girls  Gonna  Go 
Bad. 

2.  Singing  My  Song ;  I  Don't  Wanna  Play  House ;  Run,  Angel,  Run. 

3.  D-I-V-O-R-C-E ;  Almost  Per.suaded ;  Apartment  #9  (Part  1). 

4.  Apartment  #9  (Part  II)  ;  Too  Far  Gone;  My  Elusive  Dreams. 

Johnny  Cash's  Greatest  Hits  (Columbia) 

1.  Jackson    (With  June  Carter)    I  Walk  The  Line;   Understand  Your  Man 
(Part  I). 

2.  Understand  Your  Man  (Conclusion)  ;  Orange  Blossom  Special;  The  Ballad 
of  Ira  Hayes. 

3.  Ring  of  Fire ;  It  Ain't  Me  Babe ;  The  Rebel — Johnny  Yuma. 

4.  Five  Feet  High  and  Rising ;  Don't  Take  Your  Guns  To  Town ;  The  One  On 
The  Right  Is  on  The  Left. 

(Fayitaseif) 

1.  Down  On  The  Corner ;  It  Came  Out  Of  The  Sky. 

2.  Cotton  FiekLs  ;  Poorboy  Shuffle :  Don't  Look  Now. 

3.  The  Midnight  Special :  Fortunate  Son ;  Effigy. 

4.  Feelin'  Blue ;  Side  O'  The  Road. 

The  Temptations — Puzzle  People  (Motoicn) 

1.  It's  Your  Thing;  Slave;  Don't  Let  The  Joneses  Get  Y'ou  Down. 

2.  Message  From  A  Black  Man  ;  Hey,  Jude. 

3.  That'.s"  The  Way  Love  Is ;  Little  Green  Apples ;  You  Don't  Love  :\Ie  No 
Moi-e  ;  Since  I've  Lost  Y'ou. 

4.  Running  Away  (Ain't  Gonna  Help  You)  ;  I  Can't  Get  Next  To  You. 

Getting  Our  Thing  Together — Brother  Jack  McDuff 

1.  Win,  Lose  Or  Draw  ;  Black  Is. 

2.  Jellv  Jam  ;  The  Pulpit. 

3.  You  Sho'  Walk  Funky  ;  Hold  It  For  A  Minute. 

4.  Summertime  ;  Up,  Up  and  Away  ;  Two  Lines. 

(Enterprise) 

1.  One  Woman  ;  Walk  On  By  (Part  1) . 

2.  Walk  On  By  (Part  2);  (Hyperboliesyllabicsesquedalymistic  (Parti). 

3.  Hyperbolicsyllabicsesquedalymistic  (Part  2). 

4.  Bv  The  Time  I  Get  To  Phoenix  (Part  1)  ;  By  The  Time  I  Get  To  Phoenix 
(Part  2). 


34 

The  Ice  Man  Cometh — Jerry  Butler 

1.  Only  The  Strong  Survive  ;  How  Can  I  Get  In  Touch  With  You  ;  Just  Because 
I  Reallv  Love  You. 

2.  Hey  Western  Union  Man;  Can't  Forget  About  You,  Baby;  Lost  (Part  1). 

3.  Lost  (Part  2)  ;  Are  You  Happy;  (Strange)  I  Still  Love  You;  Go  Away— 
Find  Yourself  (Part  1). 

4.  Go  Away— Find  Yourself  (Part  2)  ;  I  Stop  By  Heaven ;  Never  Give  You  Up. 

The  Popco7-n — James  Brown  {King) 

1.  The  Popcorn  ;  Why  Am  I  Treated  So  Bad. 

2.  In  The  Middle  (Parti)  ;  In  The  Middle  (Part2). 

3.  Soul  Pride  (Part  1)  ;  Soul  Pride  (Part  2)  ;  A  New  Shift;  Sudsy. 

4.  The  Chicken. 

Charley  Pride — In  Person  (RCA) 

1.  Intro  By  Bo  Powell ;  The  Last  Thing  On  My  Mind ;  Just  Between  You  And 
Me ;  I  Knew  One ;  Dialogue  (Part  1). 

2.  Dialogue  (Conclusion)  ;  Love  Sick  Blues;  The  Image  Of  Me;  Streets  01 
Baltimore. 

3.  Shutters  and  Boards ;  Six  Days  On  The  Road ;  Kaw-Liga. 

4.  Got  Leavin'  On  Her  Mind  ;  Crystal  Chandeliers  ;  Cotton  Fields. 
Jose  Feliciano  at  the  London  Paladium  (RCA) 

Album  1 

1.  God  Save  The  Queen  ;  El  Voh  ;  The  Comedy  Bit. 

2.  Malaguena  ;  Nobody  Knows  You  When  You're  Down  and  Out. 

3.  Guantanamera  ;  High  Heel  Bneakers  ;  Rain. 

4.  Mama  Don't  Allow  It ;  El  Tenite  ;  No  Dogs  Allowed. 
Jose  Feliciano  at  the  London  Paladium 

Album  2 

1.  California  Dreamin' ;  Day  Tripper ;  A  Day  In  The  Life. 

2.  Don't  Let  The  Sun  Catch  You  Crying  Medley  (Part  1). 

3.  Medley  (Part  2)  ;  Light  My  Fire  (Part  1). 

4.  Light  My  Fire  (Part  2) . 

Volume  I 

1.  Didn't  You  Know  You  Would  Have  To  Cry  Sometime — Gladys  Knight  & 
The  Pips  ;  You  Got  To  Pay  The  Price — G.  Taylor. 

2.  Don't  Give  It  Amy — The  Isley  Brothers;  Share  Your  Love  With  Me — A. 
Franklin;  No  Faith  No  Love — Betty  Swann ;  Only  The  Strong  Survive — J. 
Butler. 

3.  Baby  I'm  For  Real — The  Originals;  Undying  Love — Tyronne  Davis;  It's 
Time  To  Go  Now— G.  Knight  &  The  Pips. 

4.  Somebody  Please — The  Vanguards ;  Baby  Don't  Be  Looking  In  My  Mind- 
Joe  Simon  ;  I  Dig  You  Baby — Jerry  Butler. 

Volume  II 

1.  Let's  Go  Downtown— The  Intruders ;  Slum  Baby — Brooker  T  &  The  Mg's ; 
I  Wanna  Testify — Johnny  Taylor. 

2.  Out  of  Sight,  Out  Of  Mind — ^Little  Anthony ;  Who's  Making  Love — Johnnie 
Taylor ;  San  Francisco  Is  A  Lonely  Town — Simon. 

3.  Free  Me — Otis  Redding;  Here  I  Go  Again — Smokey  Robinson;  Low  Down 
Popcorn — James  Brown. 

4.  The  Weight — Dianna  Ross  &  Supremes ;  Kool  &  The  Gang— Kool  &  The 
Gang ;  Let's  Get  Together— Little  Milton. 

Volume  III 

1.  Someday  We'll  Be  Together— D.  Ross;  Baby  I'm  For  Real— The  Originals; 
Let  A  Women  Be  A  Women — Dyke  &  Blazers. 

2.  Chains  Of  Love — Bobby  Bland;  Yester  Me  Yester  You — Stexie  Wonder; 
Backfield  In  Motion— Mel  &  Tim. 

3.  Those  Eyes— Jr.  Walker  &  The  AUstars ;  I  Can't  Get  Next  To  You— Tempta- 
tions ;  I  Could  Never  Be  President — J.  Taylor. 

4.  Friendship  Train — Gladys  Knight;  I  Can't  Make  It  Alone — Lou  Rawls; 
Don't  Let  Love  Hand  You  Up — J.  Butler. 
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POP  CHART  BUSTERS 

Volume  I 

1.  Me  and  Bobby  McGee— Roger  Miller ;  Green  River— Cteedance  Clearwater ; 
Little  Woman— Bobby  Sherman.  ^.     ,  t^.  ^ 

2.  I'll  Never  Fall  In  Love  Again— T.  Jones ;  Sweet  Carolina— Neal  Diamond ; 
Easy  To  Be  Had— Three  Dog  Night.  ^     ,    „r  t>  n- 

3.  This  Girl  Is  A  Woman  Now— Gary  Puckett ;  Honky  Tonk  Woman— Rolling 
Stones  ;  I'll  Wait  A  INIillion  Years— Grass  Roots. 

4.  Put  A  Little  Love  In  Your  Heart— Jackie  DeShannan;  Sugar,  Sugar— 
The  Archies  ;  Lay  Lady  Lay — Bob  Dylan. 

Volume  II 

1.  Suspicious  Mind— Elvis  Presley;  Kemo  Sab^-The  Electric  Indian;  Once 

Upon  A  Time — Tom  Jones.  .    ,    ^  ^.     ,  -r^    ^      /^i  •   i 

2.  Isralites— Desmond  Dekker  &  The  Aces ;  What  Kind  of  Fool  Do  You/think 
I  Am— Bill  Deal ;  Polk  Salad  Annie — Tony  Joe  White.  ,        ^  ci. 

8.  Laughing— The  Guess  Who ;  Soul  Deep— The  Box  Tops ;  Move  Over— Step- 

^4.^Everybody's  Talking— Nilsson ;  In  The  Year  2525— Sager  E.  Evans;  Com- 
motion— Creedance  Clearwater. 

Volume  III 

1.  Get  Together ;  Tliat's  A  No  No ;  Put  Your  Lovin'  Where  Your  Mouth  Is. 

2.  Without  Love ;  Melody  Hill ;  I'm  Down  To  My  Last  I  Love  You. 

3.  Undun ;  Always  Together ;  Dig-In.  „    ,     ,       ,„,-^       t 

4.  But  You  Know  I  Love  You;  These  Are  Not  My  People;  Yesterday  (When  I 
Was  Young). 

COUNTRY  AND  WESTERN  CHART  BUSTERS 

Volume  I 

1.  Which  One  Will  It  Be— Bobby  Bare ;  The  Way  To  Love  A  Man— Tammy 
Wvnette  ;  Invitation  To  Your  Party — J.  L.  Lewis.  . 

2.  All  I  Have  To  Offer  You  Is  Me— C.  Pride ;  Raining  In  My  Heart— Ray  Price  ; 
Peggy  Day — Bob  Dylan. 

3.  I  Love  You  Because— Carl  Smith  ;  These  Lonely  Hands  of  Mine— Mel  Tillis  ; 
World  Wide  Traveling  Man —  Wayne  Stewart. 

4.  I  Can't  Say  Goodby— Marty  Robbins;  True  Grit— Glen  Campbell;  This 
Thing — Webb  Pierce. 

Volume  II 

1.  Are  You  From  Dixie — Jerry  Reed;  Tennessee  Hound  Dog — Osborne 
Brothers  ;  A  Bov  Named  Sue — Johnny  Cash. 

2.  Who  Am  I— Red  Sorine;  Yesterday  (When  I  Was  Young)— Roy  Clark; 
Wine  Me  Up — Faron  Young. 

3.  I'd  Rather  Be  Gone— ank  Williams,  Jr. ;  Since  I  Met  You  Baby— Sonny 
James ;  Workingman  Blues — Merle  Haggard. 

4.  That  "See  Me  Later"  Look— Bonnie  Guitar ;  Muddy  Mississippi  Line — Bobby 
Goldsboro ;  To  See  An  Angel  Cry — Conway  Twitty. 

Volum,e  III 

1.  Sing  That  Kind  of  Song— Buck  Owens ;  I  Could  Never  Be  Ashamed  of  You— 
Jerrv  Lee  Lewis  ;  A  Brand  New  Bed  of  Roses — Charley  Pride. 

2.  Richer  Man  Than  I— Bobby  Goldsboro ;  Three  Hearts  In  a  Tangle— Red 
Serine ;  I  Did  The  Best  I  Could — Conway  Twitty. 

3.  Cover  Mama's  Flowers— Red  Tillis  ;  Tlia^t's  Where  My  Baby  Feels  At  Home — 
Faron  Young;  I'U  Pick  Up  My  Heart  and  Go  Home — Bonnie  Guitar. 

4.  Still  Around — Tammy  Wynette ;  Okie  From  Muscogee — Merle  Haggard; 
Lonely  IMy  Lonely  Friend — Glen  Campbell. 

Attachment  E 

[From  the  Wall  Street  Journal,  Nov.  30,  1970] 

Hot  Numbers — Pirates  and  Counterfeiters  of  Stereo  Tapes  Steal  Huge  Sales 
AND  Give  the  Industry  Fits 

(By  Stephen  Grover) 

New  York.  Heard  about  those  hot  new  recording  groups  that  are  cutting  new 
stereo  tapes  almost  daily?  One's  called  The  Pirates,  and  the  other  is  The  Coun- 
terfeiters. They've  got  the  whole  industry  talking. 
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Actually,  muttering  is  a  better  word. 

The  pirates  and  the  counterfeiters  are  real  pirates  and  real  counterfeiters. 
The  pirates  make  illegal  copies  of  tapes  and  peddle  them  cheaply  to  record  shops, 
unabashedly  admitting  that  they  are  pirated  copies.  The  counterfeiters  make 
illegal  copies  but  then  go  a  step  further  and  copy  the  packaging  that  the  original 
comes  in,  too;  the  counterfeiters  then  palm  off  their  work  'as  the  original. 

Last  year  the  two  groups  sold  about  $100  million  in  copied  tape.s,  accounting  for 
about  a  fourth  of  all  tapes  sold,  according  to  Jules  Yarnell,  counsel  for  the 
Recording  Industry  Association  of  America.  This  year  the  figure  is  believed  to 
be  shaii^ly  higher. 

Pirating  and  counterfeiting  musical  works  is  nothing  new ;  records  have  been 
copied  illegally  for  yeans.  But  tape  piracy  is  far  easier  than  record  piracy,  and 
thus  is  far  more  of  a  problem  for  the  industry.  Record  piracy  has  never  accounted 
for  more  than  5%  of  total  record  siales,  indusitry  officials  say.  Last  year  the  figui-e 
was  5%,  equal  to  sales  of  about  $60  million,  the  officials  estimated. 

WILL    PRICES    GO   DOWN 

This  big  threat  to  the  blossoming  tape  industi-y  could  have  either  of  two  major 
repercussions :  The  legitimate  tape  makers  might  cut  the  prices  of  their  stereo 
taiies  to  try  to  make  the  copies  less  of  a  bargain  and  therefore  less  attractive  to 
retailers.  Or  "it  could  mean  the  destruction  of  the  business."  one  executive  .says. 

No  one  really  expects  the  industry  to  be  killed  by  the  pirates,  but  neitber  does 
anyone  exx)ect  the  pirates  to  be  knocked  off  by  the  industry.  Alarmed  record 
companies  have  filed  more  than  100  lawsuits  against  pirates  and  counterfeiters  in 
recent  weeks,  but  "no  sooner  do  we  win  one  suit  than  another  three  coiuiterfeit 
operations  spring  up,"  says  a  lawyer  for  one  recording  company. 

The  problem  Ls  simply  that  coiuiterfeiting  tapes  is  one  of  the  easiest  ways  to 
make  an  illegal  bundle.  "You  don't  need  metal  presses  or  any  of  the  other  ex- 
pensive equipment  it  takes  to  make  record.s,"  says  Henry  Brief,  executive  secre- 
tary of  the  Recording  Indu.stry  Association.  AU  a  person  needs  is  a  tape  recorder, 
a  taije  playback  deck  and  some  machines  that  will  produce  many  copied  tapes  at 
a  time.  "The  cost  of  going  into  business  as  a  tape  pirate  or  couuterfeiiter  is  less 
than  $10,000,"  says  onepierson  in  the  indu.stry. 

THE    GRAND    FUNK    RAILROAD 

There  are  other  advantages.  The  pirate  doesn't  have  to  bothea-  with  the  exi>enses 
of  developing  talent,  promoting  it,  paying  royalties  when  a  recording  is  a  hit  or 
swallowing  huge  losses  if  a  recoi-ding  is  a  flop.  Thus,  the  pirates  and  counter- 
feiters often  get  a  high  return  on  their  investment.  They  often  get  $2  or  more  for 
a  tape  that  cost  them  only  95  cents  to  produce — and  that  legitimate  record  com- 
panies sell  for  $6.95. 

Pirates  and  counterfeiters  often  make  as  many  as  5.000  copies  of  a  hit  bipe,  and 
they  seem  to  have  little  difficulty  selling  them.  Many  record  retailers  regularly 
sell  pirated  tiapes  under  tlie  counter,  and  a  few  sell  them  openly.  Gapitol  Records, 
for  examiile,  alleges  that  a  Minnesota  chain  was  recently  advertising  "a  fresh 
.shipment  of  regular  $6.95  stereo  tapes  for  only  $2.99  each"  and  that  the  tai^es  in- 
cluded two  pirated  tapes  by  the  Grand  Funk  Railroad,  which  is  a  rock  group 
under  contract  to  Capitol. 

Capitol  has  sued  the  stores,  which  say  they  are  blameless.  Indeed,  its  unclear 
what  laws  are  broken  by  sellers  of  pirated  records  outside  New  York  and  Cali- 
fornia. Tbei-e  is  a  Federal  law  that  prohibits  the  sale  of  counterfeit  tapes,  but 
only  New  York  and  California  have  .statutes  that  specifically  forbid  the  sale  of 
pirated  tapes.  Some  companies  win  actions  that  are  based  on  the  ground  of 
"unfair  competition,"  but  tihe.se  actions  are  long  and  costly. 

The  companies  are  pressing  for  more  laws  against  pirating  and  for 
changes  in  the  U.S.  copyright  law  to  bar  counterfeiting  and  piracy.  At  the  moment, 
the  copyright  law  applies  only  to  the  work  performed,  not  to  the  jieirfornKince ; 
that  is,  if  a  pirate  tapes  a  number  rendered  by  the  Grand  Funk  Railroad  and 
written  by  the  Beatles,  the  Beatles  but  not  the  Grand  Funk  Railroad  would  have 
an  action  for  copyright  infringement.  The  Bentle's  .-Ktion  could  be  brought  against 
both  the  pirate  and  the  seller. 
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TAKING  THE  OFFENSIVE 

"We  know  lluit  tougher  laws  aren't  the  complete  answer,"  says  an  industry 
executive,  "but  it  would  he  a  start.  They  have  laws  against  piracy  in  Canada, 
and  the  problem  there  isn't  a  serious  one  anymore."  The  industry  also  complains 
that  the  New  York  and  California  laws  are  too  lenient ;  they  make  the  offense  a 
misdeame.uior  ami  provide  for  a  maximum  sentence  of  a  year  in  jail. 

Record  companies  find  it  especially  galling  that  some  pirates  have  taken  the 
legal  offensive.  In  the  past,  two  group,  Tape-a-Tape  of  Chicago  and  Tai)e  In- 
dustries Association  of  America  in  Los  Angeles,  have  made  pirated  tapes  and 
made  no  hones  about  it.  Each  of  their  copied  tapes  carries  this  message:  "Xo 
relationship  of  any  kind  exists  between  Tape-a-Tape  (or  Tape  Industries  As- 
sociation of  America)  and  the  original  recording  company,  nor  between  this 
recording  and  the  oi-iginal  recording  artist.  .  .  .  Permission  to  prodnce  this 
tape  has  not  been  sought  or  obtained  from  anyiparty  whatsoever." 

Both  groups  were  sued  by  record  companies  on  the  ground  of  unfair  comiJetition, 
and  both  groups  lost.  The  California  company,  however,  is  appealing  to  the  Su- 
preme Court.  It  says  clothing  makers  are  allowed  to  copy  famous  designs,  and 
it  argues  that  "the  Supreme  Court  held  an  Illinois  law  on  unfair  competition 
could  not  Constitutionally  be  applied  to  prevent  a  competitor  from  copying  the 
designs  and  selling  identical  products  simply  because  consumers  might  be  con- 
fused about  the  source  of  the  product." 

The  judge  in  the  lower  court  refused  to  accept  that  argument.  He  ruled  that 
pirated  tapes  "actually  take  and  appropriate  the  product  itself — the  sounds 
recorded  on  the  album.s — and  commercially  exploit  the  product." 

A  DIPFEKENT  ARENA? 

Some  people  maintain  that  instead  of  fighting  in  court  the  tape  companies 
should  fight  the  pirates  in  the  marketplace.  "They  could  solve  their  problem  if 
the  record  companies  cut  their  listed  prices,"  asserts  one  buyer  or  pirated 
tapes.  "It  still  costs  about  a  dollar  more  to  buy  a  stereo  cartridge  than  it  does 
to  buy  a  record  containing  the  same  music.  That's  just  too  much  money." 

Tape  companies  argue  that  their  heavy  overhead  costs — royalties,  promotion 
and  the  like — prevent  them  from  reducing  prices  significantly.  And  they  say 
that  even  if  they  cut  expenses  to  a  minimum  they  could  never  possil)ly  approach 
the  low  prices  offered  by  pirates  and  counterfeiters. 

But  industry  officials  do  admit  that  if  the  pirates  keep  increasing  their  share 
of  the  market  the  industry  will  have  to  take  a  long,  hard  look  at  its  pricing 
practices. 

Mr.  GoRTOKOv.  I  appear  before  you  to  advocate  the  passage  of 
S.  646,  a  bill  which  would  create  copyright  protection  in  prerecorded 
phonograph  discs  and  tape  records  and  would  prescribe  Federal  penal- 
ties for  the  illicit  duplication  of  material  so  copyrighted. 

This  legislation  has  been  passed  by  tlie  full  Senate,  after  prompt 
action  by  tlie  Senate  Judiciary  Committee. 

This  same  principle  of  creating  a  limited  copyright  in  sound  record- 
ings was  endorsed  by  this  committee,  and  the  House  itself,  in  1967 
when  it  adopted  copyright  revision  legislation. 

In  addition,  it  has  the  unanimous  support  of  the  Justice  Department, 
the  State  Department,  and  the  Copyright  Office. 

The  wliole  recording  industry  unanimously  favors  the  legislation — 
the  record  manufacturers,  music  publishers,  musicians,  performers, 
distributors,  and  retailers. 

I  sit  here,  then,  as  if  I  am  to  present  one  view  of  a  multisided  con- 
troversy; whereas,  in  fact,  this  matter  is  not  more  controversial  than 
the  practice,  as  described  by  a  California  court,  of  "outright  theft" 
itself. 
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HOW  PIRATES  OPERATE 


Our  indiistriy  sells  $1,655  million  of  product  each  year,  of  which 
approximately  26  percent,  or  $428,000,000,  is  in  prerecorded  tapes — 
mostly  in  the  form  of  tape  cartridges  or  tape  cassettes. 

I  have  here  some  examples. 

It  is  estimated  that  an  additional  $100,000,000  to  $150,000,000  per 
year  in  potential  additional  sales  is  literally  stolen  from  the  industry 
by  unauthorized  duplicators — both  large  and  small — who,  without 
authorization,  copy  and  sell  our  product. 

We  estimate  that  more  than  one-fourth  of  our  tape  sales  are  stolen 
in  this  fashion. 

Stated  simply,  a  typical  illicit  tape  duplicator  will  take  a  conven- 
tional commercial  record,  as  this,  or  a  tape  cartridge  and  on  very 
simple,  inexpensive  equipment  will  copy  the  recordings  onto  blank 
tape  cartridges  or  cassetts. 

He  will  then  sell  this  product  on  a  retail  or  wholesale  basis  to  cus- 
tomers of  his  own,  thus  displacing  business  that  might  normally  be 
ours. 

Here  is  a  ligitimate  version  of  a  tape,  and  here  is  a  bogus  copy ;  this 
is  of  a  Columbia  artist. 

In  this  process,  the  duplicator  pays  no  record  company;  he  pays 
no  artist ;  he  pays  no  musician ;  he  usually  pays  no  music  publisher ; 
he  merely  appropriates  the  creative  and  commercial  property  of  others 
for  his  own  gain.  For  these  reasons,  he  is  known  within  our  industry 
as  a  tape  pirate.  He  is  known  as  a  thief, 

Mr.  Chairman,  I  would  like  to  lodge  these  tapes  with  the  committee, 

THE  NEED  FOR  LAW 

The  thief — the  pirate — requires  two  prime  elements  for  his  success- 
ful perpetuation  and  growth. 

First,  he  needs  artists  and  record  companies  to  supply  a  hit  product 
based  upon  their  investment  alone,  without  any  financial  risk  by  the 
pirates.  Second,  he  is  dependent  upon  an  environment  devoid  of  effec- 
tive deterrence  from  the  law — the  condition  that  now  prevails. 

There  simply  is  no  meaningful  Federal  legislation  to  protect  the 
performer  and  the  record  company  against  this  practice. 

Local  and  State  laws — and  they  are  only  scattered — offer  only 
frustration  and  minor  synthetic  protection. 

State  unfair  competition  laws  or  local  misdemeanor  infractions 
usually  result  in  only  minor  fines, 

Injuctions,  too,  under  local  laws  may  momentarily  stop  illicit  dupli- 
cation of  a  particular  record  or  label.  But  the  pirate  then  merely  turns 
to  the  hits  and  labels  of  others. 

Or,  once  closed  in  one  location,  he  may  open  nearby  under  a  new 
business  name. 

The  absence  of  Federal  law  also  encourages  his  ability  to  cross  a 
State  line  to  resume  this  same  illicit  activity. 

Our  industry  has  not  been  passive  in  the  face  of  these  transgres- 
sions. We  have  spent  hundreds  of  thousands  of  dollars  and  have 
brought  scores  of  cases  to  trial  in  State  courts ;  and  there  ha;\' e  been  no 
unfavorable  decisions.  Only  one  of  tliese  cases  went  as  far  as  appeal, 
and  it,  too,  was  won  by  the  record  industiy. 
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Yet,  the  problem  persists  and,  indeed,  is  growing.  What  is  needed 
is  the  creation  of  a  Federal  copyright  with  broadened  remedies  to 
meet  the  problem  on  a  national  basis. 

ECONOMIC   FACTORS 

Allow  me  now-  to  describe  how  a  few  significant  economic  and  busi- 
ness factors  comparatively  affect  the  tape  pirate  as  well  as  the  legiti- 
mate record  company. 

Most  of  the  thousands  of  newly  recorded  titles  released  by  record 
companies  lose  money,  never  recovering  their  investment ;  we  estimate 
now  that  only  about  one  of  every  10  albums  is  successful  enough  to 
break  even. 

In  addition,  many  performances  are  recorded  with  full  investment, 
but  are  never  released  to  the  public;  they  again  represent  a  full  loss. 

Further,  most  artists  never  make  a  meaningful  profit  from  their 
artistry,  and  most  of  their  commercial  lives  are  woefully  short. 

Therefore,  any  profit  earned  by  a  record  company  results  from 
those  very  few  hit  records  and  hit  artists — a  minor  percentage  of  the 
company's  annual  output. 

Yet,  no  record  company  can  dependably  predict  in  advance  of  re- 
lease which  of  its  recordings  will  be  hits,  ho  that  investment  and  pro- 
motion can  be  confined  to  sure-profit  material. 

The  tape  pirate,  on  the  other  hand,  does  not  have  that  problem.  He 
duplicates  and  releases  only  the  hits — the  hits  of  others.  He  copies  and 
releases  only  proved,  successful  talent — the  talent  of  others. 

He  literally  confiscates  the  artistry  of  others  .  .  .  their  uniqueness, 
their  precious  specialties;  thus,  he  reduces  creative  development  and 
causes  job  loss. 

The  pirate  skims  the  cream  of  what  artists  and  record  companies 
offer — except  for  one  particular  ingredient,  which  he  avoids  like  the 
plague — our  risks. 

He  refuses  to  share  with  us  our  risks,  our  investment. 

The  pirate  can  go  into  business  for  as  little  as  $500.  Yet,  w^e  cannot 
even  take  one  artist  into  one  studio  for  1  hour  for  $500. 

To  create  almost  any  album,  a  record  company  will  expend  no  less 
than  $55,000  in  prerelease  costs,  and  that  is  before  the  fii*st  record  or 
tape  is  actually  manufactured. 

Comparably,  to  reach  this  same  prerelease  stage,  the  pirate  need  only 
spend  $300 ;  $300  versus  $55,000. 

Then,  when  the  record  company  feels  moderate  confidence  in  its 
product  and  undertakes  its  manufacture,  distribution,  and  promotion, 
it  will  have  spent  and  risked  between  $180,000  to  $200,000. 

PIRATE   ACTIVITIES 

Some  pirate  operations  are  small,  strictly  neighborhood  ventures. 
In  these,  the  illicit  product  may  be  stocked  or  may  be  duplicated  on 
the  spot,  over-the-counter.  Other  pirates  are  large  wholesaling  and 
manufacturing  operations.  One  such  enterprise  recently  was  discov- 
ered in  Phoenix  and  shut  down.  It  had  on  hand  stock  totaling  around 
$450,000,  at  retail  value.  Blank  cassettes  and  tapes  on  hand  would  have 
created  additional  tapes  for  illicit  distribution  valued  at  more  than 
$1  million. 
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This  plant  occupied  15,000  square  feet  of  space  and  employed  100 
persons  working  in  two  shifts. 

The  clandestine  enterprise  maintained  armed  guards  at  points  of 
entry  and  an  elaborate  system  of  dummy  names  and  dummy  commu- 
nications. 

With  the  most  modem  equipment  available,  the  capacity  of  the 
plant  could  be  as  high  as  80,000  finished  cartridges  per  day  at  maxi- 
mum. 

The  same  manufacturer  had  previously  been  enjoined  by  the  Cali- 
fornia courts  in  at  least  five  suits  brought  by  five  different  manufac- 
turers. 

This  gives  you  a  clear  picture  of  what  just  one  facility  can  do  to  a 
legitimate  industry  unless  that  industry  has  the  reasonable  protection 
of  law  that  we  seek  today. 

ARGUMENTS    OF   THE    OPPOSITION 

The  only  presumed  arguments  against  this  legislation  comes  from 
the  pirates  themselves.  First,  the  pirate  most  commonly  typifies  him- 
self as  the  protector  of  the  consumer  inasmuch  as  he  offers  recorded 
products  at  prices  usually  below  what  they  must  pny  for  the  original 
niiiterial. 

Of  course,  a  pirate  may  offer  a  lower  price.  But  he  is  no  more  a 
Eobin  Hood  than  the  burglar  who  breaks  into  your  home,  steals  your 
television  set,  and  then  sells  it  2  miles  awa}'  for  half  its  original  price. 
Of  course,  there  is  a  beneficiaiy  in  that  transaction,  but  there  are 
victims  too.  Stolen  product  without  investment  is  always  cheap. 

Second,  the  pirate  maintains  that  he  is  a  legitimate  businessman,  en- 
couraging normal  business  competition.  Yet,  the  Justice  Department 
has  observed  that  pirates  do  not  promote  the  traditional  benefits  of 
competition.  And  no  State  court  has  ever  sustained  the  pirates'  posi- 
tion that  they  are  legitimate  competitors. 

Tliird,  the  pirate  also  argues  that  granting  a  copyright  may  rai^e 
questions  about  the  individual  who  in  his  home  may  duplicate  a  com- 
mercial performance  on  home-recording  equipment. 

We  in  the  industry  certainly  have  known  that  such  amateur  practices 
go  on  in  the  home,  and  we  realistically  recognize  that  no  such  enforce- 
ment is  possible,  and  certainly  none  is  intended. 

Fouith,  the  pirate  argues  that  he  is  willing  to  pay  the  statutory 
compulsory  2-cents-per-song  royalty  due  music  composers  and  pub- 
lishers under  existing  copyright  law,  and  that  such  payment  should 
fulfill  his  commercial  and  legal  obligations  and  legitimatize  his  general 
business  practices. 

Of  course,  the  pirate  should  pay  compulsory  license  fees  to  music 
publishers,  although  very  few  do. 

But  that  payment  is  irrelevant  to  the  issue  presented  here  since  it 
offers  no  income  to  the  real  risk-takers,  the  real  losers — the  artists  and 
record  companies  whose  rights  we  now  seek  to  protect. 

CONCLUSION 

RIAA's  T-equest  is  simple  and  straightforward.  We  seek  the  creation 
and  protection  of  law — a  right  that  is  consistent  with  the  other  copy- 
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ritrlits  already  o-i-aiited  in  the  1905)  Federal  Copyri^-ht  Act  and  previ- 
oifsly  rerog-n ize'd  by  tlie  House  in  the  copyright  revision  bill. 

^Ve  siin}iiy  seelv  equity  and  fairness.  We  seek  the  same  protection  for 
our  property  as  vou  enjov  on  yours.  _ 

Mr.  Chairman,  we  especially  emphasize  the  urgent  priority  needed 
in  the  industry  for  prompt  action  in  this  matter. 

We  thank  you,  the  members  of  this  comniittee,  foi-  your  attention  and 
for  this  opportunity  to  present  this  material. 

Mr.  Kastenmeier.  Thank  you  very  much. 

Mr.  Grossman? 

STATEMENT  OF  JACK  GROSSMAN,  PRESIDENT  OF  THE  NATIONAL 
ASSOCIATION  OF  RECORD  MERCHANDISERS,  INC. 

Mr.  GrossMx'lx.  Mr.  Chairman,  I  would  like  to  give  my  statement  at 
this  time. 

I  realize  that  some  of  it  may  be  repetitious,  but  the  problem  bears 
emphasis,  Mr.  Chairman. 

My  name  is  Jack  Grossman.  I  am  appearing  here  today  as  president 
of  tlie  National  Association  of  Record  Merchandisers,  whose  member- 
ship includes  over  175  distributors  and  merchandisers  of  phonograph 
recordings,  as  well  as  over  175  associate  members,  including  manufac- 
turers of  record  products,  suppliers,  operatoi's  of  pressing  plants, 
duplicators,  and  publishers. 

I  also  serve  as  president  of  Mei'co  Enterprises  which  is  engaged  in 
the  business  of  merchandising  sound  recordings  thi'oughout  the 
country. 

Accompanying  me  today  are  Mr.  James  Schwartz,  the  immediate 
past  president  of  the  association,  Mr.  Earl  Kintner,  of  the  firm  of 
Arent.  Fox,  Kintner,  Plotkin  &  Kahn,  who  serves  as  general  counsel  of 
the  association,  and  jNIr.  Charles  Ruttenberg,  a  member  of  the  same 
fil'm. 

Mr.  Chairman,  the  National  Association  of  Record  Merchandisers 
unqualifiedly  supports  S.  646,  which  would  create  a  limited  copyright 
for  sound  recordings,  and  urges  its  favorable  consideration  by  the  sub- 
committee. In  our  opinion,  if  Federal  legislation  is  not  enacted  in  the 
near  future,  the  tape  recording  industry,  as  we  know  it,  will  very 
possibly  not  be  able  to  survive. 

The  problem  of  illegal  duplication  of  recordings  existed  prior  to 
tlie  advent  of  tape,  tape  cartridges  and  cassettes.  At  tliat  time  such 
du})lication  consisted  primarily  of  the  practice  of  counterfeiting 
phonograph  records,  including  labels,  produced  by  reputable  manufac- 
turers, and  the  sale  of  such  counterfeit  recordings  as  the  genuine 
product. 

Legislation  to  deal  with  this  problem  was  enacted  by  the  Congress 
in  the  early  1960's  and  ])rovided  criminal  penalties  for  the  fraudulent 
ti'ansportation  in  interstate  commerce  of  photograph  records  bearing 
forged  or  counterfeit  labels. 

This  legislation  had  a  salutary  effect  on  the  counterfeiting  problem. 
With  the  development  of  tape,  however,  the  problem  of  illegal  dupli- 
cation became  considerably  more  acute  because  of  the  greater  suscej)ti- 
bilit}'  of  tape  to  piracy  wliicli  can  be  accomplished  at  little  cost,  and 
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witli  relatively  simple  facilities  as  compared  to  those  needed  for  re- 
production of  records. 

Illegal  duplication  of  phonograph  records  still  does  take  place,  how- 
ever, as  shown  by  exhibit  A. 

Mr.  Chairman,  I  would  like  exhibit  A  be  made  a  part  of  the  record 
at  this  time. 

Exhibit  A  consists  of  three  pages,  and  it  is  titled  "Godzilla's  Ameri- 
can Plionograph  Kecord  Export  Service." 

Mr.  Kasteisttheier.  Without  objection,  so  ordered. 

(Exhibit  A  follows:) 

Godzilla's  American  Phonograph  Record  Export  Service, 

Glendale,  Calif. 

Dear  Friend  :  We  are  the  wholesale  distributors  of  the  "Trade  Mark  of  Quality" 
line  of  bootleg  albums.  We  offer  these  high  quality  original  productions  at  the 
lowest  and  most  competitive  prices  possible.  This  enables  your  firm  to  have  a 
substantial  profit  margin  when  reselling  this  product.  We  might  add,  this  profit 
margin  is  much  greater  than  that  of  legitimate  albums  and.  due  to  the  nature  of 
being  "underground",  is  very  easy  to  sell  on  the  wholesale  and  retail  levels. 

As  you  may  have  guessed  by  this  point,  we  would  like  to  know  if  your  firm 
would  be  interested  in  handling  our  product?  Enclosed  you  will  find  a  list  of  the 
record  albums  we  are  currently  making  available.  We  hope  you  find  the  selection 
to  be  satisfactory. 

Following  is  our  wholesale  price  schedule : 

Quantity  and  unit  cost 

Single  albums : 

1  to  99 $2.10 

100  to  499 1.95 

500  to  999 1.75 

1.000  plus 1.50 

Double  albums : 

1  to  99 $3.15 

100  to  499 3.00 

500  to  999 2.90 

1.000  plus 2.50 

The  quantity  is  based  on  the  total  amount  ordered,  not  the  amount  of  each 
specific  album  ordered.  Please  do  not  combine  single  and  double  albums  when 
figiu'ing  the  total  quantity  to  be  ordered. 

We  are  attempting  to  combine  the  lowest  possible  prices  with  the  fastest  possible 
service  in  order  to  supply  the  huge  market  for  this  product.  Due  to  the  nature 
of  the  albums  we  cannot  operate  on  a  credit  basis.  Therefore,  if  your  firm  does 
place  an  order  we  can  honor  it  one  of  two  ways:  (1)  Enclose  the  proper  remit- 
tance with  your  order  and  we  will  ship  via  surface  or  air  with  the  shipping 
charges  being  collect,  or  (2)  we  can  ship  via  United  Parcel  (surface  or  air)  with 
the  entire  cost  and  shipping  charges  C.O.D.  The  second  method  is  subject  to 
United  Parcel  service  available  to  your  location  and  is  only  possible  within  the 
U.S.A.  If  we  have  the  quantities  you  require  in  stock  we  will  ship  immediately.  If 
the  order  is  larger  than  our  backstock  please  allow  about  five  working  days  be- 
fore shipment.  We  are  open  to  suggestions  as  to  methods  of  transportation. 

Thank  you  for  your  attention,  and  we  hope  this  is  the  beginning  of  a  long 
business  relationship  between  us. 
Sincerely  yours, 

"Godzilla". 
The  Beatles  "The  Beatles  in  Atlanta  Whiskey  Flat"  (One  Disc)  Twist  and  Shout, 

You  Can't  Do  Tliat.  AU  My  Lovin'.  She  Loves  You,  Thinus  Wo  Said  Today.  Roll 

Over  Beethoven,  Can't  Buy  Me  Love,  If  I  Fell.  I  Want  to  Hold  Your  Hand, 

Boys,  A  Hard  Days  Night,  Long  Tall  Sally. 
Donovan  "The  Reedy  River"  (One  Disc)  Jennifer  Juniper,  Giggle  in  a  Bubbley 

Batli,  Angels  Thoughts,  Come  to  Me  Now  Joyfully,  To  Love  Me,  A  Medley.  The 

Sun  is  a  Very  Magic  Fellow,  The  Reedy  River,  The  Ferryman's  Daughter, 
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Atlantis,  Lalena,  Happiness  Runs,  A  Poem  by  Yeats,  Hey  Gyp,  To  Try  for  the 
Sun.  Someone  Singing,  Rules  and  Regultions,  Mellow  Yellow. 
Bob  Dylan  "Great  White  Wonder"  (Two  Discs)  Candy  Man,  Ramblin'  Around, 
Hezekiah  Jones,  Ain't  Got  No  Home  in  this  World  Anymore,  Emmett  Till,  01' 
Lazarus,  East  Orange  New  Jersey.  I'm  a  Man  of  Constant  Sorrow,  New  Orleans 
Rag,  If  You  Gotta  Go,  Only  a  Hobo,  Killing  me  Alive,  The  Mighty  Quinn,  This 
Wheel's  on  Fire,  I  Shall  Be  Released,  Open  the  Door  Richard,  Too  Much  of 
Nothing,  Nothing  was  Delivered,  Tears  of  Rage,  Living  the  Blues. 
Bob  Dylan  "Stealin"'   (One  Disc)   Can  you  Please  Crawl  Out  Your  Window?, 
(Slow  Version),  It  Takes  Alot  to  Laugh— It  Takes  a  Train  to  Cry,  Killing  Me 
Alive,  If  You  Gotta  Go,  She  Belongs  to  Me,  Love  Minus  Zero/No  Limit,  It's 
All  over  now  Baby  Blue,  Cough  Song,  New  Orleans  Rag,  That's  Alright  Mama, 
Hard  Times  in  New  York  Town,  Stealin',  Wade  in  the  Water,  Cocaine. 
Bob  Dylan  "GWW  John  Birch  Society  Blues"  (One  Disc)  Mixed  up  Confusion, 
Piano   Solo,  I'll   Keep  it  with  Mine,  John  Birch  Society  Blues,  Who  Killed 
Davey  Moore?,  The  Song  it  was  Long.  Willie  the  Gambler,  Ramblin'  Round — 
900  Miles,  Perceys  Song.  Corrina  Corrina,  In  the  evening  when  the  Svm  Goes 
Down,  Long  John. 
Bob  Dylan  "GWW  While  the  Establishment  Burns"  (One  Di.sc)  Ramblin'  Down 
Thru  the  AVorld,  Bob  Dylan's  Dream,  Tomorrow's  a  Long  Time,  New  Orleans 
Rag.  The  4th  time  Around,  Just  like  a  Woman,  Desolation  Row. 
Bob  Dylan  "GWW  Seems  Like  a  Freeze  Out"  (One  Disc)  California,  Lay  Down 
Your  Weary  Tune.  Dusty  Old  Fairground.s,  Who  You  Really  Are,  If  I  Could  do 
it  all  over — I'd  do  it  all  over  You,  Tell  Me  What  Your  Gonna  Do,  Restless 
Farewell,  I  wanna  be  your  Man,  Can  You  Please  Crawl  out  Your  Window, 
From  a  Buick  6.  Visions  of  Johanna,  She's  Your  Lover  Now. 
Bob  Dylan  "GWW  Talkin  Bear  Mountain  Massacre  Picnic  Blues"  (One  Disc) 
Quit  Your  Lowdown  Ways,  Worried  Blues,  Corrina  Corrina,  Lonesome  Whistle 
Blues,  Rocks  and  Gravel,  Talkin'  Hava  Negilah  Blues.  Adams  Spring,  Wichita 
Blues,  Talkin  Bear  Mountain  Massacre  Picnic  Blues,  I'm  in  the  Mood  for  You, 
Emmett  Till,  Baby  Please  Don't  Go,  Going  to  New  Orleans,  Milk  Cow  Blues. 
Jefferson  Airplane  "Up  Aganist  the  Wall.  .  ."  (One  Disc)  We  Can  be  Together, 
Volunteers,   Eskimo   Blue  Day,   Mexico,    Somebody  to  Love,   Wooden   Ships, 
Plastic  Fantastic  Lover,  Emergency,  Ballad  of  You  &  Me  &  Pooneil. 
Jethro  Tull  "My  God  !"  (One  Disc)  Sossity /Reasons  for  Waiting,  My  God  !,  Love 

Story,  Christmas  Song,  17,  Sweet  Dream,  Witchie's  Promise. 
Led  Zeppelin  "Led  Zeppelin  Live  on  Blueberry  Hill"    (Two  Discs)    Immigrant 
Song,  Heart  Breaker,  Dazed  and  Confused,  What  is  and  What  Should  Never 
Be,  Moby   Dick,   Communication   Breakdown,   Good   Times-Bad   Times,   For 
What  It's  Worth,  Since  I've  Been  Loving  You,  Organ  Improvisation,  Thank 
You,  Out  on  the  Tiles,  Blueberry  Hill,  Bring  It  on  Home,  Whole  Lotta  Love, 
Let  that  Boy  Boogie  Woogie,  I'm  Movin'  On,  Think  it  Over,  Lemon  Song. 
Rolling  Stones  "Liver  Than  You'll  Ever  Be"  (One  Disc)  Carol,  Gimmie  Shelter, 
Sympathy  for  the  Devil.   I'm  Free,  Live  with  'Me,  Love  in  Vain,  Midnight 
Rambler,  Little  Queenie,  Honky  Tonk  Women.  Street  Fighting  Man. 
Frank  Zappa,  The  Mothers  of  Invention,  Zubin  Mehta  and  the  Los  Angeles  Phil- 
harmonic Orchestra  "200  Motels"    (One  Disc)    A  suite  for  Rock  Group  and 
Orchestra — Recorded  Live  on  May  15,  1970,  in  Los  Angeles,  California. 
We  pride  ourselves  in  making  available  these  original  productions  of  worth- 
while art.  They  are  not  copies  of  previous  albums.  Great  care  has  been  taken 
to  preserve  the  dignity  and  sound  quality  of  the  material  involved  as  much  as 
possible.  Look  for  the  "Trademark  of  Quality"  label  when   purchasing  these 
collectors  items,  it's  your  guarantee. 

OTHER  BOOTLEG   ALBUMS   OFFERED   THROUGH    OUR   ORGANIZATION 
ALL  PRICES  REMAIN  THE  SAME 

Bob  Dylan  "GWW-Royal  Albert  Hall  1966"  (One  Disc)  Tell  Me  Mama,  I  Don't 
Believe  You,  Baby  Let  Me  Follow  You  Down,  Just  Like  Tom  Thumb  Blues, 
Leopard  Skin  Pill-Box  Hat,  One  Too  Many  Mornings,  Ballad  of  a  Thin  Man, 
Like  A  Rolling  Stone, 

Jimi  Hendrix  "Hendrix  Alive"  (Two  Discs)  (Recorded  at  the  Los  Angeles 
Forum)  Star  Spangled  Banner,  Purple  Haze,  Voodoo  Child,  Spanish  Castle, 
Foxy  Lady.  Gettin  Your  Brothers  Shoes  Together,  Gennin'  My  Heart  Back 
Together,  Room  Full  of  Mirrors,  Messages  to  Love,  Easy  Rider.  Machine  Gun. 

Crosby,  StilLs,  Nash,  and  Young  "Ohio  Wooden  Nickel"  (One  Disc)  Ohio.  Guini- 
vere.  Birds,  4  &  20,  You  Don't  Have  to  Ci-y,  Suite  to  Judy  Blue  Eyes,  Find  the 
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Cost  of  Freedom,  Listen  Once  Again  to  my  Bluebird,  Sea  of  Madness.  Down 

by  the  River. 
Elton  John  "Country  Comfort"   (One  Disc)   Your  Song,  Take  Me  to  the  Pilot. 

Country  Comfort,  Sixty  Years  On,  Border  Song,  Honky  Tonk  Woman,  Burn 

Down  the  Mission,  Give  Peace  a  Chance,  Finis. 
Paul  Simon  "The  Paul  Simon  Solo  Album"   (One  Disc)   Kathy's  Song,  He  was 

my  Brother,  Flowers  Never  Beud  With  the  Rainfall,  The  Side  of  a  Hill,  A 

Simple  Desultory  Philippic,  Patterns,  A  Most  Peculiar  Man,  I  Am  A  Rock.  A 

Church  is  Burning,  April  Come  She  ^Vlll,  Leaves  That  are  Green,  The  Sounds 

of  Silence. 
The  Beatles  "Last  Live  Show"   (One  Disc)   I'm  Down,  Interview,  Introducing 

Group,  Can't  Buy  Me  Love,  Baby's  in  Black,  Hard  Days  Night,  Help.   I'm 

Down. 
The  Beatles  "The  Beatles  Complete  Christmas  Collection"    (One  Disc)    From 

1963,  1964,  1965,  1966,  1967,  1968,  1969.  This  is  a  complete  collection  and  is  a 

rare  item. 
The  Beatles  "Renaissance  Minstrels  Vol.  1"  (One  Disc)  From  Me  to  You,  Twist 

and  Shout.  This  Boy,  I  Saw  Her  Standing  There,  She  Loves  You  1,  I  Want  to 

Hold  Your  Hand,  Please  Please  Me,  All  my  Loving,  She  Loves  You  2. 
The  Beatles  "Renaissance  Minstrels  Vol.  2"  (One  Disc)  The  Walk,  Teddy  Boy, 

Two  of  Us  on  the  Way  Home,  I've  got  a  fellin'.  Long  Winding  Road,  For  You 

Blue,  Dig  a  Pony,    (Material  from  "Get  Back  Tape")    Across  the  Universe, 

Inner  Light,  Let  it  Be,  Don't  Let  Me  Down,  Get  Back,  I'm  Down,  Instant 

Karma. 

Mr.  Grossman.  Counterfeiting  as  such  is  not  presently  the  major 
problem  because  those  currently  involved  in  tape  pirating  generally  do 
not  attempt  to  pass  off  the  pirated  versions  as  originals,  but  instead  sell 
the  tapes  under  their  own  labels,  using  legitimate  tapes  as  the  basis  for 
the  recording  of  the  pirated  versions. 

Mr.  Gortikov,  who  has  just  presented  the  views  of  the  Recording 
Industry  Association  of  America  on  this  matter,  has  indicated  the 
dimensions  of  the  problem,  which,  in  our  view,  has  reached  epidemic 
proportions.  The  attached  excerpt  from  the  May  15,  1971  issue  of 
"Business  Week'',  marked  exhibit  B,  I  believe  you  will  find  particularly 
informative  in  this  regard. 

Mr.  Chairman,  I  would  like  exhibit  B  be  made  a  part  of  the  record. 

Mr.  Kastenmeier.  Without  objection,  so  ordered. 

(Exhibit  B  follows:) 

[From  Business  Week,  May  15,  1971] 

Exhibit  B 

Marketing — The  $100-Million  Market  in  Bootleg  Tapes 

RECORD  companies  GO  TO  COURT  IN  AN  ATTEM'PT  TO  END  THE 
FAST  SALES  OF  COUNTERFEITED  HITS 

If  an  enterprising  businessman  Xeroxed  thousands  of  copies  of  a  best-selling 
book — say.  The  Scnsunus  Man  or  Love  Story — or  ran  off  duplicates  on  a  base- 
ment press  and  then  sold  them  at  half  the  publisher's  regular  price,  he  would  be 
in  l)ig  trouble.  His  violation  of  cojiyright  laws  could  cost  him  any  profits  he 
made,  plus  a  sizable  fine,  and  he  might  spend  a  year  in  jail. 

But  all  over  the  country  counterfeiters  are  busy  selling  exact  copies  of  stereo- 
phonic mu.sic  tapes  originally  produced  by  Columbia,  RCA,  Capitol,  and  other 
record  companies.  They  are  doing  it  almost  openly  and  are  making  more  than 
$100-million  a  year  at  it,  according  to  con.servative  estimates. 

Not  sui'prisingly,  the  music  industry  is  up  in  arms  about  the  bootleggers.  In 
the  past  few  weeks,  lawsuits  were  leveled  at  four  oil  companies — Texaco,  Skelly, 
Derby,  and  Champlain — whose  service  stations  in  Wichita,  Kan.,  wore  caught 
selling  tapes.  Federal  marshals  raided  a  gigantic  operation  in  an  industrial  park 
in  Phoenix  and  confiscated  30  tons  of  duplicating  and  packaging  equipment,  end- 
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ing  employmerit  for  100  people  who  were  tuvuing  out  80,000  tapes  a  week.  Three 
Phoenix  radio  stations  advertising  the  tapes  were  hit  with  suits.  And  Ampex 
Corp.  sued  nine  Los  Angeles  retailers  for  losses  allegedly  suffered  from  the  stores' 
sales  of  bootleg  tapes. 

Few  controls. 

Donald  V.  Hall,  vice-president  of  Ampex  Music,  which  markets  about  one-third 
of  the  $350-milli<)n  worth  of  stereo  8-track  tapes  sold  annually  through  legitimate 
channels,  thinks  the  bootleg  operations  eventually  will  cripple  tlie  industry.  Last 
year,  he  explains,  record  companies  sold  about  Jfl.S-billion  worth  of  discs  and 
tapes,  but  most  of  the  profits  came  from  a  relatively  small  number  of  hit  al- 
bums—The Beatles,  The  Partridge  Family,  Simon  and  Garfunkel,  a  big  Broad- 
way musical  or  movie  score.  To  get  one  hit,  a  company  may  iiave  hundreds  of 
albums  tlmt  die  in  the  stores. 

•'Then  the  bootleggers  rush  in  to  copy  the  hits,  creaming  profits  right  ofE  the 
top,"  says  Hall.  "They  cut  into  your  sales,  have  no  development  expense,  and 
pay  no  royalties  to  anyone.  It  is  a  very  profitable  business."  The  Phoenix  plant, 
wliich  called  itself  National  :Mfg.  Co.,  was  said  to  have  netted  more  than  $2- 
million  in  five  months  of  operation. 

What  makes  it  possible  for  the  bootleggers  to  operate — and  frustrating  for 
the  record  companies — is  the  lack  of  regulation  against  copying  "mechanical 
reproductions"  of  live  performances.  Only  California  and  New  York  have  crimi- 
nal laws  against  the  practice  and  classify  it  as  a  misdemeanor.  And  even  these 
laws  are  new.  Elsewhere,  civil  actions  for  damages  and  injunctions  can  be  filed, 
but  the  bootleggers  have  become  adept  at  shutting  up  shop  and  reopening  later 
under  a  new  name. 
Operation. 

Becoming  a  tape  pirate  is  relatively  simple.  Small  record  stores — "mom  and 
pop"  retailers — can  purchase  an  inexpen.sive  duplicating  machine  for  $200  or 
so.  Blank  tape  cai-tridges  are  available  for  as  little  as  75c^  each  in  quantities 
of  a  few  hundred.  "A  guy  can  hire  school  kids  at  .$1.25  an  hour  to  knock  out 
copies  in  the  back  of  the  store,"  says  Alan  Bayley,  president  of  GRT  Corp., 
which  makes  tape  albums  for  67  different  record  companies.  "He  sells  them  at 
$3  or  $4  each  to  customers.  GRT,  on  the  other  hand,  sells  its  tapes  for  $3.50  each 
to  a  distributor,  who  resells  them  for  $4.25  to  retailers,  who  charge  the  public 
$6.95  each.  "A  store  can  order  half-a-dozen  tapes  of  a  hit  album  from  us  and 
use  them  to  duplicate  a  hundred  copies."  Bayley  says,  "and  then  try  to  return 
the  originals  for  credit  because  they  didn't  sell."     ' 

The  "mom  and  pop"  thieves  are  a  minor  annoyance.  More  worrisome  are  the 
large,  well-financed  tape  pirates  who  merchandise  and  promote  their  wares  with 
skill  and  aplomb  and  are  sometimes  backed  by  organized  crime.  In  addition  to 
turning  out  hundreds  of  thousands  of  tapes  in  small  factories,  many  bootleggers  in- 
stall display  racks  in  stores,  service  stations,  and  other  outlets  and  contract 
to  keep  them  filled.  They  also  print  catalogues  and  send  salesmen  on  the  road. 
In  Cleveland.  John  Cohen,  who  runs  a  chain  of  20  Disc  Records  stores,  received 
a  catalogue  and  sample  tapes  from  a  Houston  outfit  calling  itself  Music  City 
Distributing.  Inc.  The  company  ofi:"ered  copies  of  top-selling  albums  at  $2.75 
each  and  signed  its  sales  letter  :  "Your  friendly  bootlegger." 

Cohen  turned  down  the  offer,  but  he  knows  that  other  retailers  are  more  sus- 
ceptible. "There's  no  question  that  we're  losing  business  to  a  lot  of  little  tape 
outlets  springing  up  all  over,"  he  says.  Albert  Berman.  managing  director  of 
Harry  Fox  Agency,  Inc.,  which  collects  royalties  for  several  thousand  music 
pultlishers,  agrees.  "Most  of  these  people  operate  with  the  full  knowledge  that 
they  are  selling  an  illegal  product,"  he  says,  "but  the  ignorance  and  naivete  of 
some  of  the  merchants  is  surprising.  How  can  they  claim  they  can't  recognize 
a  bootleg  record  or  tape  when  they  are  offered  it  at  a  ridiculously  low  price, 
are  forced  to  pay  cash,  usually  receive  a  product  of  inferior  quality,  and  deal 
with  someone  who  has  no  listed  phone  number,  no  business  address,  and  in  some 
cases  no  personal  contact  wdth  the  retailer?" 

WITH     AN     INVESTMENT     OF     ABOUT     $20,000.     YOU'EE     IN     TAPE     BOOTLEGGING     IN     A 

BIG     AVAY 

Two  defendants  in  the  Phoenix  case  sold  tapes  from  a  truck  at  weekend  sales 
held  in  shopping  center  parking  lots,  and  kept  moving,  Berman  says. 

6.5-358 — 71 4 
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Sideline. — In  New  York,  an  employee  of  a  large  industrial  company  has  been 
passing  out  mineographed  order  blanks  to  fellow  employees  and  supplying  them 
with  tapes  of  Perry  Como,  Elvis  Presley,  and  50  other  artists  at  $3.25  each.  "I 
pick  up  the  orders  every  Saturday  from  a  'wholesaler,'  "  he  explains.  "The  tapes 
cost  me  $2  each,  and  I  sold  150  last  week."  Asked  about  the  quality  of  the  re- 
cordings, he  insists  that  it  is  excellent.  "We  sell  on  a  money-back  guarantee, 
and  these  are  the  real  thing — not  bootleg  tapes."  What  he  means  is  that  his 
tapes  are  professionally  coipied  from  commercial  originals,  not  from  live  ijer- 
formances. 

Opera  and  concert  buifs  frequently  smuggle  tiny  recorders  into  theaters  and 
music  halls  to  tape  live  performances,  and  poor-fidelity  copies  sometimes  show 
up  under  the  counter  at  select  retail  outlets.  Similarly,  imperfect  rehearsal 
recordings — ones  that  an  artist  ordinarily  does  not  want  released  for  sale — 
may  be  stolen,  duplicated,  and  made  quietly  available.  Alan  Rich,  music  critic 
for  Ne^v  York  magazine,  recently  devoted  a  page  to  praising  the  industrious  peo- 
ple who  do  such  work.  He  pointed  out  that  he  was  able  to  buy  a  tape  of  a  little- 
known  OfE-Broadway  musical  only  because  of  a  pirate. 

"Hah,"  says  Berman,  "I'd  like  to  hear  him  if  he  found  his  columns  were  being 
reprinted  in  other  magazines.  What  about  the  publishers,  writers,  and  per- 
formers who  get  nothing  for  their  efforts?"  The  Fox  Agency  estimateri  that 
publishers  alone  are  losing  upwards  of  $10-million  a  year  in  royalties  due  to 
them  from  bootleg  tapes.  Ordinarily,  a  publisher  gets  2^  for  each  song  included 
in  each  album. 

Hard  to  heat. — The  Fox  Agency  and  the  National  Assn.  of  Record  Manufac- 
turers have  been  leading  the  fight  on  the  pirates,  but  Bermlan  says  the  task  is 
diflSeult.  "We  can  six;nd  $5,000  to  bring  a  civil  suit,  put  a  guy  out  of  business  with 
a  $250  fine,  and  have  him  reopen  a  few  days  later  somewhere  else."  Ampex  Music's 
Hall  notes  that  mobility  is  easy  because  tape  duplicating  equipment  is  smaller 
and  less  expensive  than  a  15-ton  press  needed  to  make  counterfeit  phonograph 
records.  "With  an  investment  of  $20,000  to  $50,000.  you're  in  tape  bootlegging  in  a 
big  way,"  he  says. 

WE    NEED    AN     INDUSTRYWIDE    TKADEMABK    THAT    WOULD    IDENTIFY    LEGITIMATE 

PRODUCTS 

Ampex  Music,  in  addition  to  selling  tape  versions  of  the  record  albums  of 
some  40  different  manufacturers,  is  a  major  supplier  of  blank  tape  cartridges 
and  recording  equipment.  It  recently  announced  that  it  would  not  sell  to  sus- 
pected bootleggers.  "If  their  letterhead  has  a  skull  and  crossbones  on  it,  it's  no 
deal,"  says  an  Ampex  Music  executive,  who  admits  that  it  is  not  easy  to  find  out 
why  customers  want  equipment. 

Ralph  Gleason.  the  jazz  and  rock-music  critic  and  an  executive  of  Fantasy 
Records,  notes  that  the  company  has  lost  money  because  of  bootleg  sales  of 
copies  of  its  hit  albums  by  Creedence  Clearwater  Revival.  One  bootlegger  even 
improved  on  the  originals  by  pulling  the  best  songs  from  several  albums  and  put- 
ting them  on  one  tape,  The  Best  of  Creedence.  "You  can  cut  off  supplying  the 
regular  record  stores  that  also  sell  bootlegs,"  says  Gleason,  "but  it's  hard  to  get 
at  all  the  service  stations  and  places  selling  tapes  along  with  stoplights  and  rear- 
view  mirrors." 

Mass  attack. — GRT's  Bayley  thinks  the  legitimate  music  indusitry  has  to  move 
in  several  directions  to  halt  the  pirates.  A  massive  advertising  campaign  should  be 
undertaken  to  let  the  public  know  that  bootleg  tapes  not  only  deprive  artists  and 
publishers  of  their  just  deserts,  he  says,  but  the  tapes  often  are  of  inferior 
quality.  "We  need  an  industrywide  trademark  to  identify  legitimate  products," 
he  adds,  pointing  out  that  authentic  tapes  are  nicely  packaged  with  full-color 
illustrations  whereas  bootleg  tapes  generally  have  a  plain  printed  label  listing 
the  performers  and  songs  and  no  maker's  name  or  address. 

There  is  some  talk  in  the  industry  of  technological  developments  that  would 
make  it  impossible  for  a  tape  to  be  copied.  One  possibility  is  a  high-frequency 
tone  inaudible  to  the  ear  but  destructive  to  a  copying  recorder.  But  real  relief 
has  to  come  from  Congress. 

A  revised  copyright  law  has  been  proposed  by  Senator  John  McClellan  (D- 
Ark.)  that  would  extend  protec-tion  to  recordings.  The  bill  has  gone  througli  the 
Senate  and  is  scheduled  for  hearings  in  the  Plouse,  wliere  lawyers  for  big  boot- 
leg operations  are  prepared  to  testify  that  they  provide  a  public  benefit  by 
selling  low-cost  tapes. 
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"If  the  McClellan  bill  fails,"  says  Bennan,  "the  manufacturers  in  this  in- 
dustry will  have  to  come  to  one  conclusion :  They  have  partners.  We're  really 
fighting  a  last-ditch  effort  right  now." 

Mr.  Grossman.  To  put  it  simply,  legitimate  wholesalers  and  retailers 
cannot  compete  with  pirated  merchandise. 

Illegally  duplicated  material  is  being  supplied  to  retailers  at  a  price 
sometimes  as  low  as  $2,  which  is  about  half  the  cost  to  the  wholesaler 
of  the  legitimate  product. 

The  reasons  for  this  are  clear — minimal  investment  by  the  pirate  as 
against  significant  costs  to  the  legitimate  manufacturing  company 
which  pays  the  performers,  musicians'  expenses,  costs  of  promotion  and 
the  like. 

As  a  result,  pirated  merchandise  can  be  sold,  as,  for  example,  in  the 
case  of  a  single  tape  cartridge,  at  retail  for  two  or  more  dollars  less  than 
the  legitimate  retailer  must  obtain  for  his  merchandise. 

Moreover,  the  illegal  duplicator  reproduces  only  the  hit  recordings 
so  that  he  severely  injures  the  sales  of  those  products  which  must  make 
up  for  the  substantial  investments  made  by  the  legitimate  record  com- 
panies in  records  which  j^rove  unsuccessful. 

Furthermore,  the  unauthorized  duplicator  frequently  illegally  dupli- 
cates the  best  selections  from  a  number  of  legitimate  recordings,  puts 
them  on  one  tape  cartridge  and  in  that  way  produces  a  tape  which  is 
aot  available  anywhere  else  and  with  which  no  legitimate  retailer  can 
compete. 

Discussions  with  members  of  our  association  around  the  country 
indicate  very  clearly  that  their  loss  of  tape  business  is  of  major  pro- 
portions. 

In  a  period  of  greatly  increased  consumer  interest  in  tape  products, 
increased  use  of  tape  equipment  in  automobiles,  and  the  introduction 
of  cassettes,  it  would  be  expected  that  sales  of  tape  recordings  would 
be  steadily  and  rapidly  increasing. 

Instead,  we  find  that  the  sales  of  our  distributors  are  off  by  approxi- 
mately 30  percent.  Many  retailers  are  even  harder  hit. 

Exhibit  C,  which  is  a  copy  of  an  excerpt  from  "Billboard"  magazine 
of  April  24, 1971,  relates  an  interview  wuth  a  Schenectady,  N.Y.,  dealer 
in  which  he  sets  his  loss  of  volume  during  the  past  year  at  50  percent. 

These  figures  may  sound  as  though  the  distributor  is  still  iii  a_  profit 
situation,  but  I  can  assure  you  that  the  rate  of  attrition  is  so  significant 
that,  if  it  continues,  our  members  will  be  unable  to  continue  in  thetape 
business,  except  perhaps  to  provide  tape  recordings  as  a  convenience 
for  their  regular  customers, 

Mr.  Chairman,  I  would  like  to  submit  exhibit  C  and  have  it  made  as 
a  part  of  the  record  at  this  point. 

Exhibit  C  is  dated  April  24,  1971,  and  it  is  titled  "Dealer's  View  of 
Bootlegging :  50  percent  Volume  Loss;  Seeks  Law,"  and  it  is  an  article 
by  Robert  Sobel, 

'  Mr.  Kastenmeier,  Without  objection,  so  ordered, 
(Exhibit  C  follows:) 

Exhibit  G 

[From  Billboard,  Apr.  24,  1971] 

Dealer's  View  of  Bootlegging  :  50%  Volume  Loss  :  Seeks  Law 

(By  Robert  Sobel) 

New  York — The  following  interview  of  a  legitimate  record  dealer,  Lauren 
Grandy,  manager  of  Apex  Music  Korner,  348  State  St.,  Schenectady,  X.Y.  by  a 
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Billboard  staffer  illustrates  the  problems  the  dealer  faces  in  his  battle  to  survive 
bootlegger  competition. 

Q.  What  product  is  currently  being  bootlegged  ? 

A.  A  big  variety.  There  are  some  Coilumbia,  some  xlmpex,  some  RCA. 

Q.  Oan  you  give  some  specific  titles  or  artist's  names? 

A.  Well,  on  RCA,  "Portrait  of  My  Woman,"  by  Eddy  Arnold,  and  a  couple  of 
the  Beatles  tapes.  I  sold  two  on  Columbia  hut  I  don't  recall  them  offliand.  Copies 
of  those  were  picked  up  incidentally,  and  turned  over  to  the  Columbia  district 
manager  just  recently. 

Q.  Is  there  any  traffic  heing  taken  away  from  yoiir  store  because  of  bootlegging? 

A.  There's  no  question  about  it.  When  you  have  people  around  you  .selling  tapes 
anywhere  from  $2.98  to  $3.75,  which  legitimately  cost  you  over  $4.00,  you're  losing 
business.  Not  only  that — the  artists  are  losing  business  and  the  publishers  are 
losing  business — the  whole  industiT- 

Q.  How  long  has  this  bootlegging  been  going  on? 

A.  Well,  my  first  direct  experience  with  it  was  last  .summer.  A  gentleman  called 
me  from  Phoenix  and  offered  .some  first-rate  tapes  that  were  ridiculously  low- 
priced  and  gave  a  WATS  line  number  and  told  me  he  shipped  from  California. 
When  I  asked  him  for  his  address  the  first  time  he  wouldn't  give  me  one,  the  second 
time  he  called  he  gave  me  one  in  the  Bahamas  and  I  said,  "Is  this  legitimate?" 
That  was  the  eoid  of  it. 

Q.  Can  you  estimate  how  much  this  has  diminished  volume  over  the  year  in  your 
8tore  ? 

A.  I  would  say  that  it's  cut  into  our  tape  business  at  least  50  percent. 

Q.  How  much  business  do  you  usually  do  in  one  year? 

A.  In  excess  of  $100,000. 

Q.  Is  this  bootlegging  mainly  in  tapes  or  is  it  in  records  as  well? 

A.  Very  little  in  records  in  this  area.  Primarily,  it's  in  tape. 

Q.  What  is  the  contact  procedure  used  by  these  bootleggers? 

lA.  He  comes  up  and  down  the  Mohawk  Valley  on  an  average  of  once  a  week 
now.  He  shows  samples  of  the  tape  and  admits  openly  that  they  are  what  he  calls 
"underground"  custom-grade  tapes  from  the  top  artists.  But  he  says  they're  also 
"custom  recordings,"  tells  the  dealers  it's  a  chance  for  them  to  make  more  money. 

Q.  Now,  it's  all  out  in  the  open  actually,  isn't  it? 

A.  Very  much  so. 

Q.  He's  given  you  his  name  and  the  company  and  a  phone  number,  I  under- 
stand. Is  there  a  catalog  involved? 

A.  Well,  he  had  one  he  showed  me,  but  he  didn't  have  a  copy  that  he  was  willing 
to  leave. 

Q.  Do  you  know  of  any  drops  that  he's  actually  made  elsewhere  ? 

A.  Yes.  There  are  definitely  two  stores  in  the  area. 

Q.  The  Schnectady  area ?  In  town? 

A.  Yes,  in  town,  right  in  Schenectady.  He  also  mentioned  that  there  were  stores 
up  and  down  the  Mohawk  Valley  that  were  using  his  product  consistently  with 
good  results. 

Q.  That's  in  the  tri-city  area,  isn't  it? 

A.  Well,  between  Utica  and  the  tri-cities.  The  entire  Mohawk  Valley.  About 
a  130-mile  corridor. 

Q.  Is  he  the  only  one  that  you  know  of  that's  been  doing  this  or  has  there 
been  someone  else? 

A.  It's  the  only  one  I've  had  recently.  I've  had  a  couple  of  flyers  from  people 
out  of  town. 

Q.  At  what  price  is  the  bootlegger  selling  these  tapes  to  you? 

A.  $2.75  unless  you  buy  100,  then  there's  something  like  a  10  percent  discount 
on  top  of  that. 

Q.  And  this  is  across  the  board  regardless  of  what  product  it  is? 

A.  Right. 

Q.  Do  you  feel  that  the  other  dealers  you  mentioned  who  are  buying  this  prod- 
uct are  doing  it  for  competitive  reasons? 

A.  I  think  they  probably  feel  this  way  :  "Here's  my  chance  to  put  one  up  on 
the  other  guy  and  make  an  extra  buck,  and  still  sell  it  for  a  lot  less  and  draw 
the  trade  my  way."  I  mean,  it's  a  highly  competitive  busines.s — it  always  has 
been,  but  I  like  legitimate  cfmipetition- -I  don't  mind  somebody  trying  to  dump 
merchandise  because  I  have  the  opportunity  to  do  that,  too. 

Q.  H;ive  you  tried  to  combat  bootlegging  in  any  way? 

A.  Well,  let  me  put  it  tliis  way — anything  I  can  possibly  do — any  evidence  I 
have  that  will  help  put  an  end  to  this — I'll  be  very  happy  to  furnish  and  I've  had 
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some  other  friends,  iiiehuliuii  :i  one-stop  operator  that  I've  talked  to  ahout  it, 
tliat  have  expressed  tlieir  willingness  to  cooperate  as  well. 

Q.  What  about  the  RIAA  V  Have  you  tried  Iheni  V 

A.  On  niv  first  attempt  to  reach  anybody  I  felt  that  I  might  betti'r  work 
through  you  and  the  Fox  Agency  and  the  FBI.  I  felt  these  were  the  authorities 
best  equipped  to  handle  it. 

Q.  Have  you  thought  about  banding  together  out  there?  Perhaps  some  kind  of 
a  local  dealer  arrangement.  You  mentioned  the  one-stop,  is  there  any  thinking  of 
a  cooperative  nature  to  beat  the  bootleggers? 

A.  Well,  the  tri-city  area  actually  has  only  six  of  us  left.  One  time  there  were 
seven  in  Schenectad.y  alone.  Now  there  are  only  six  of  us  left  in  the  tri-cities. 
The  rest  are  run  by  the  chains  and  racks  and  so  forth. 

Q.  What  is  their  general  feeling? 

A.  Franklv,  in  the  past  I've  tried  to  talk  to  a  few  of  the  gentlemen  involved 
in  those  operations  and  I  haven't  found  that  it  even  paid  to  start  a  discussion 
with  them.  I  think  they  have  this  reaction  because  they're  much  happier  to 
accept  them  than  to  have  to  fight  them.  As  for  myself  I've  talked  to  RCA's 
Eastern  district  representative.  Jack  Bell,  and  he  was  very  happy  to  get  my  in- 
formation and  very  unhappy  that  it's  happening  in  his  immediate  area,  of 
course.  In  fact,  he  left  Schenectady  for  the  Utica-Syracuse  area  this  morning  and 
he's  out  that  way  looking  around  now  and  he  also  asked  me  if  I'd  be  willing  to 
buy  a  few  faxpescovxcaining  his  product  to  furnish  as  evidence  to  his  cf)mpany. 
I'd  told  him  I'd  be  very  hai>py  to.  Also,  when  I  found  out  that  two  of  the  local 
stores  were  carrying  their  product,  I  called  the  local  distributor  at  RCA.  They 
said  they  would  send  men  over  to  pick  up  samples  of  any  counterfeit  bootleg 
merchandise  they  could  find  in  those  two  stores. 

Q.  Do  you  have  any  other  thoughts  on  how  to  combat  bootlegging,  other  than 
those  previously  mentioned? 

A.  Yes,  but  the  law  isn't  enforced  and  there  aren't  too  many  of  us  left  who  are 
a  family  store,  catalog-type  dealer.  The  bigger  element  seems  to  be  primarily 
interested  in  using  the  record  and  tape  department  as  a  traflSc  promotion  item. 
For  instance,  stores  that  we  have  right  in  our  vicinity  here.  Two  or  three  days 
a  week  they'll  sell  tapes  at  ridiculous  prices  and  records  at  ridiculous  prices  just 
to  promote  store  traffic  and  my  thought  along  there — I  don't  know  what  their 
basic  policy  is,  but  I've  seen  some  of  the  counterfeit  Beatles  tapes  from  South 
America  in  some  of  their  locations. 

Q.  Do  you  think  big  stores  would  carry  the  bootleg  items,  if  given  the  chance? 

A.  Yes.  I've  seen  them  do  it  in  the  past. 

Q.  Y'ou  have  seen  them  do  it? 

A.  As  I  say.  the  South  American  reprints  of  Beatles  tapes  are  just  as  an  ex- 
ample. In  fact,  I  bought  two  of  them  and  I  have  them  right  here.  They're  from 
Caracas,  Venezuela. 

Q.  How  much  did  they  cost  you? 

A.  $2.50. 

Q.  I  would  like  to  get  back  a  little  more  on  what  you  would  like  to  see  in 
fighting  bootlegging. 

A.  Of  course,  it's  i-idiculous  to  hope  for  unity  among  the  dealers.  I  don't  tlimk 
there  is  a  possibility.  So  I  think  concretely  I  would  like  to  see  a  legitimate  law 
with  teeth  in  it  that  would  protect  the  composer,  the  publisher,  the  singer  and 
the  retailer.  Not  only  on  the  local  level,  tliat  is,  in  our  locale — New  York  State — 
but  something  incorporated  in  the  Federal  copyright  law.  if  possible. 

Q.  Well,  they  are  trying  to  do  something  like  that  in  the  piracy  situation. 
Could  it  be  done  regarding  bootlegging? 

A.  Yes,  but  it  would  require  that  the  pul)lishers,  ASCAP,  BMI  and  everybody 
legitimately  interested  in  the  industry  all  get  together,  which  hasn't  been  too 
easy  in  the  past,  as  you  well  know. 

Mr.  Grossman.  Several  points  wLiclt  liave  not  been  mentioned  by 
other  witnesses  I  consider  of  particular  significance. 

First,  the  matter  of  tlie  quality  of  pirated  recordings.  It  is  true  that 
some  illegal  duplicators  use  equipment  of  good  quality  and  can  pro- 
duce a  duplicated  tape  recording  of  reasonably  good  fidelity. 

Much  of  the  pirating,  however,  is  done  hy  operators  whoare  not 
tliat  concerned  with  tlie  quality  of  tlie  pr<Kluct,  and  Ave  find,  in  many 
instances,  that  consumers  who  have  bought  pirated  materials,  not  be- 
ing sophisticated  in  this  area,  are  attributing  the  poor  quality  of  th(; 
recordings  to  the  inadequacy  of  the  performers. 
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Comments  such  as  "Mr.  X  no  longer  sings  as  well  as  he  used  to"  are 
by  no  means  unusual.  This  reaction,  needless  to  say,  is  of  serious  con- 
cern to  the  creative  artist. 

Second,  as  befits  operations  of  this  type,  practically  all  of  the  finan- 
cial transactions  engaged  in  by  illegal  duplicators  are  cash  only. 

Exhibit  A,  referred  to  earlier,  is  quite  clear  on  this  point.  The  pirate 
by  no  means  wishes  to  become  involved  in  credit  situations,  particu- 
larly where  he  may  have  to  pick  up  and  move  on  short  notice.  I  would 
venture  to  guess  that,  as  a  result,  much  of  their  financial  record  keep- 
ing is  less  than  adequate.  I  believe  you  will  hear  later  testimony  con- 
cerning the  uncertainty  of  payment  by  them  of  royalties  required 
by  statute  to  be  paid  on  copyright  musical  compositions. 

Third,  the  unauthorized  duplicator  are  now  selling  directly  to  the 
public  via  the  medium  of  television  which  means  even  greater  profit 
for  the  pirate. 

Exhibit  D  consists  of  a  list  of  cartridges  offered  for  sale  via  a  Phil- 
adelphia, Pa.,  television  station  at  approximately  $3.33  per  unit,  in- 
cluding 16  selections  on  one  tape  representing  about  eight  different 
labels.  Payment  is  forwarded  via  the  television  station  to  the  dupli- 
cator. 

Mr.  Chairman,  I  wish  this  be  made  a  part,  of  the  record. 

Mr.  Kastenmeier.  Without  objection,  so  ordered. 

(Exhibit  D  follows:) 

Exhibit  D 

tapes  advertised  on*  tv 
/.  Chicago  III 

a.  Mother 

b.  Lowdown 

c.  Elegy  :  When  all  the  laughter  dies  in  sorrow. 

d.  What  else  can  I  say. 

e.  I  don't  want  your  money. 

f.  Fallin  out. 

g.  Dreaming  Home/Free/off  to  work, 
h.  The  approaching  storm. 

i.  Happy  cause  I'm  going  home. 

j.  Motorboat  to  mars/Free  country 

k.  At  the  sunrise. 

1.  Loneliness  is  just  a  word. 

m.  Progress 

n.  Once  upon  a  time. 

0.  A  hard  rising  morning  without  breakfast/mornin'  blues  again, 
p.  Canon 

q.  Flight  602 

r.  Sing  a  mean  tune  kid. 

s.  Man  vs.  man.  The  end. 

2.  Pearl — Janis  Joplin 

a.  Crybaby 

b.  Me  and  bobby  McGee. 

c.  Mercedes  benz 

d.  Trust  me. 

e.  Get  it  while  you  can. 

f.  Half  Moon 

g.  Buried  alive  in  the  blues 

h.  A  woman  left  lonely  (Parti) 

1.  A  woman  left  lonely  (Part  II) 
J.  Move  over 

k.  My  baby 


•The  name  of  the  television  station  lias  been  deleted. 
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S.  Tumbleweed  connection — Elton  John 

a.  Ballad  of  a  well-known  gun. 

b.  Come  down  in  time 

c.  Son  of  your  father 

d.  Country  comport 

e.  My  Father's  gun 

f.  Love  Story 

g.  Where  to  now  St.  Peter 
h.  Talking  old  soldiers 

i.  Amoreena 

j.  Burn  down  the  mission 

4.  Love  Story — Original  Sound  Track 

a.  Theme  form  Love  Story 

b.  I  love  the  phil 

c.  The  Christmas  trees 

d.  Search  for  Jenny 

e.  The  Long  walk  home 

f.  J.  S.  Bach 

g.  Mozart 

h.  Bozo  barrett 

i.  Skating  in  central  park 

j.  Snow  frolic 

k.  Theme  from  Love  Story  (Finale) 

5.  Ifs  Impossible — Perry  Como 

a.  It's  Impossible 

b.  Everybody  is  looking  for  an  answer 

c.  I  think  I  love  you 

d.  Raindrops  keep  fallin'  on  my  head 

e.  Snowbird 

f .  Close  to  you 

g.  El  Condor  Pasa 

h.  Happiness  comes,  Happiness  goes, 
i.  Weve  only  just  begun 
j.  A  House  is  not  a  home 
k.  Seattle 
1.  Something 

6'.  SiveetJieart — Engelbert  Humperdinck 

a.  Sweetheart 

b.  California  Maiden 

c.  Woman  in  my  life 

d.  I'll  be  your  baby  tonight 

e.  Take  me  for  now  Love 

f .  The  first  time  ever  I  saw  your  face 

g.  For  the  good  times 

h.  Put  your  hand  in  the  hand 

i.  When  there  is  no  you 

j.  The  first  time  I  ever  saw  your  face 

k.  Santa  Lija 

1.  Live  and  just  let  live 

7.  Rock—All  Star  Hits— Vol.  I 

a.  If  you  could  read  my  mind — Gordon  Lightfoot 

b.  Me  &  Bobby  McGee — Janis  Joplin 

c.  For  All  We  Know — Carpenters 

d.  Have  you  Ever  Seen  The  Rain — Creedence  Clearwater  Revival. 

e.  D.O.A.— Bloodrock 

f.  Cried  Like  A  Baby — Bobby  Sherman 

g.  One  Bad  Apple — The  Osmonds 

h.  Sweet  Mary— Wadsworth  Manison 

i.  What  is  Life — George  Harrison 

j.  Help  Me  Make  It  Thru  The  Night — Sammi  Smith 

k.  She's  A  Lady — Tom  Jones 

1.  1900  Yesterday — Liz  Damon 

m.  Woodstock — Crosby,  Stills  &  Nash 

n.  Temptation  Eyes — The  Grass  Roots 

o.  No  Love  At  All — B.  J.  Thomas 

p.  Wild  World— Cat  Stevens 
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S.  Country  Wes^tern — All  Star  Hits — Vol.  I 

a.  Bridfie  Over  Troubled  Waters — Buck  Owens 
h.  How  Much  Can  She  Stand — Conway  Twitty 

c.  The  Arms  of  a  Fool — Mel  Tollis 

d.  L.A.  International  Airport — Susan  Raye 

e.  Rose  Garden — Lynn  Anderson 

f.  Bar  Room  Talk — Del  Reeves 

c.  We  Sure  Can  Love  Each  Other — Tammy  Wynette 

h.  Knock  Three  Times — Billy  C.  Craddock 

i.  Help  Me  Make  It  Through  the  Night — Sammi  Smith 

j.  I  Won't  Mention  It  Again — Ray  Price 

k.  After  the  Fire  is  Gone — Conway  TWitty 

1.  Looking  Out  My  Back  Door — Buddy  Allen 

m.  For  The  Good  Times — Ray  Price 

n.  A  Woman  Always  Knows — David  Houston 

o.  It  Wasn't  God  Who  Made  Honky  Tonk  Angels— Lynn  Anderson 

p.  Raining  in  my  Heart — Hank  Williams 

Fourth,  and  by  no  means  last,  pirating  activities  are  exerting  a 
corrupting  influence  on  businessmen  who  ^YOuld  prefer  to  conduct 
their  acti^dties  in  a  legitimate  manner. 

When  a  retailer  or  wholesaler  is  faced  with  the  question  of  survdval, 
can  we  blame  him  for  attempting  to  compete  with  the  tape  pirates 
on  their  own  level  ? 

As  a  result,  many  businessmen  are  being  forced  to  deal  with  pirated 
materials  in  order  to  stay  in  business.  Some,  who  have  other  means 
of  support,  have  gone  out  of  the  tape  business  entirely. 

One  large  midwest  distributor  has  informed  us  that  over  one  hun- 
dred of  his  retail  accounts  have  stopped  selling  tape  recordings  be- 
cause of  a  desire  not  to  deal  in  unlawful  products  and  their  inability 
to  compete  on  a  legitimate  iDasis. 

In  my  opinion,  the  logical  conclusion  of  the  pirating  activities  is 
the  ultimate  destruction  of  the  tape  recording  industry  through  the 
drying  up  of  investment  by  record  companies  in  new  talents  and  in 
the  promotion  of  new  recordings. 

Furthermore,  I  can  assure  you  that  the  infonnation  from  our  dis- 
tributors and  retailers  which  I  have  referred  to  above  is  fully  borne 
out  by  my  own  experience  as  president  of  Merco  Enterprises. 

I  fully  agree  with  Mr.  Gortikov's  statement  that  State  legislation 
and  imfair  competition  actions  are  not  the  answer  to  the  problem. 

At  present,  there  are  onlv  six  State  laws  on  the  subject.  Further- 
more, such  actions  in  most  instances,  merely  force  relocation  of  the 
pirating  activitv  or  give  thQ,  pirate  a  slap  on  the  wrist. 

Federal  legislation,  wliereby  an  injunction  against  a  pirate  can 
be  enforced  nationwide  or  a  Federal  criminal  action  brought  if  tlie 
violation  deliberately  continues,  is  essential  if  the  industry  is  to 
survive. 

Needless  to  say,  this  problem  is  not  unique  to  the  ITnited  States. 
It  is  of  worldwide  concern  and  you  have  already  heard  testimony 
to  this  effect. 

In  conclusion,  gentlemen,  I  thought  you  might  be  interested  in  see- 
in.o;  exactly  the  kind  of  product  with  which  we  are  dealing. 

T  am  holding  here  an  8-track  stereo  tape  carti'idge  produced  by 
Columbia  Records,  entitled  "Blood,  Sweat  &  Tears  8."  I  also  have  in 
my  ]iossession  a  stereo  8-track  cartridge  put  out  by  an  organization 
called  Mo;?ul,  also  entitled  "Blood.  Sweat  and  Tears  3.'' 


53 

The  compositions  on  each  are  identical.  The  Cohnnbia  recording 
repi-esents  significant  and  substantial  investment  on  the  part  of  Co- 
lumbia Ivccords. 

The  Mogul  version  represents  $0.75  for  the  cartridge,  a  few  pennies 
for  the  tape,  another  few  pennies  for  the  packaging,  and  no  investinent 
in  performance,  promotion,  music  or  otherwise,  other  than  relatively 
inexpensive  duplicating  equipment  necessary  to  produce  the  illegal 
product. 

In  the  long  run,  gentlemen,  the  consumer  will  not  benefit  if  pirat- 
ing activities  are  not  halted. 

For  awhile  he  may  get  a  somewhat  inferior  jn-oduct  at  a  lower 
price,  but.  in  time,  the  goose  that  laid  the  golden  c^i!:  will  be  killed 
and  new  perfonners  and  new  talents  will  not  be  available  to  him. 

The  matter  is,  in  our  opinion,  of  the  utmost  urgency  and  we  strongly 
urofe  your  favorable  consideration  of  this  legislation. 

Thank  you  very  much  for  giving  us  the  opportunity  to  appear  here 
today  to  ]>resent  our  views  on  this  legislation. 

■\Ve  will  be  pleased  to  answer  any  questions  you  may  have. 

Mr.  GoRTiKOV.  Mr.  Chainnan,  t  would  like  to  point  out  that  the 
Mogul  tape  "Blood.  Sweat  and  Tears  3"'  is  a  competitor  to  this  pirated 
version  I  have  here. 

Mr.  Kastenmeier.  Thank  vou,  Mr.  Grossman. 

Mr.  Feist? 

STATEMENT  OF  lEONAEB  EEIST  ON  BEHALF  OF  THE  NATIONAL 
MTJSIC  PUBLISHEES  ASSOCIATION.  INC. 

Mr.  Feist.  My  name  is  Leonard  Feist.  I  am  executive  vice  presi- 
dent of  the  National  Music  Publishers  Association,  Inc.,  New  York 
City. 

The  membership  of  our  association  which  was  founded  in  1916  in- 
cludes virtually  all  the  important  popular  music  publishing  com- 
panies. Our  association  appears  here  today  in  full  and  complete  sup- 
port of  S.  646. 

We,  too,  would  like  to  pay  tribute  to  Mr.  Celler  for  his  support  of 
this  legislation. 

I  am  accompanied  by  Mr.  Albert  Berman,  managing  director  of  the 
Harry  Fox  Agency,  Inc.,  which  represents  over  3,000  music  publishers 
in  connection  with  mechanical  reproduction  of  their  copyrights  on 
records  and  tapes. 

Mr.  Robert  C.  Osterberg  of  Abeles  &  Clark,  general  counsel  to  the 
Harry  Fox  Agency,  is  also  present  and  is  prepared  to  reply  to  any 
questions  which  the  members  of  the  committee  may  have  concerning 
legal  aspects  of,  and  related  to,  the  bill. 

His  firm's  activity  over  a  period  of  30  years  in  dealing  with  infringe- 
ments of  copyrights  in  records  gives  him  unique  expertise  in  this 
area. 

I  have  a  statement  by  Mr.  Osterberg,  and  with  your  permission  I 
would  like  to  submit  it  for  the  record  at  this  time. 

Mr.  Kastenmeier.  Without  objection,  so  ordered. 

('Mr.  Osterberc's statement  aDpears  at  d.  61.) 

Mr.  Feist.  Spokesmen  for  the  recording  industry  have  already  doc- 
umented the  extent  of  tape  piracy  today,  its  ever-increasing  dimen- 
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sions  and  the  economic  consequences  suffered  by  manufacturers,  dis- 
tributors, and  retailers  of  recordings  as  well  as  recording  artists  and 
others. 

Let  me  make  very  clear  that  the  writers  and  the  publishers  of  the 
songs  which  are  pirated  suffer  the  same  economic  consequences  and  are 
similarly  deprived  of  their  just  compensation. 

They  are,  in  plain  language,  being  robbed  of  the  compensation 
to  which  they  are  entitled  primarily  because  the  remedy  provided 
under  the  Copyright  Act  is  too  feeble  to  deal  with  the  present 
epidemic. 

The  extent  of  this  piracy  of  tapes  and  records  has  reached  propor- 
tions where  it  must  be  dealt  with  promptly,  for  larceny  on  this  scale 
goes  beyond  the  damage  which  it  does  to  its  immediate  victims  and 
strikes  at  the  very  morality  of  this  country. 

Unlike  sound  recordings,  the  mechanical  reproduction  of  non- 
dramatic  musical  works  is  presently  the  exclusive  right  of  the  copy- 
right proprietor  under  the  copyright  statute,  subject,  however,  to 
certain  specific  limitations. 

This  right  was  created  for  the  first  time  in  the  Copvright  Act  of 
1909. 

Miss  Ringer  has  already  dealt  with  the  way  in  which  the  compulsory 
license  became  part  of  the  Copyright  Act  of  1909. 

During  the  hearings  on  that  revision  of  copyright  it  was  revealed 
that  one  record  company  had  made  exclusive  contracts  with  the  greater 
number  of  important  music  publishers  predicated  on  the  expectation 
that  the  exclusive  right  of  mechanical  reproduction  would  be  granted. 

Thus  the  establishment  of  a  virtual  monopoly  by  that  one  company 
seemed  a  very  real  threat. 

To  safeguard  the  interests  of  other  recording  and  piano  roll  com- 
panies, the  concept  of  a  compulsory  license  was  written  into  law. 

It  provided  that  once  a  copyright  proprietor  has  granted  the  right 
to  record,  that  right  must  be  made  available  to  all. 

A  compulsory  license,  of  course,  would  be  unworkable  without  the 
inclusion  of  a  statutory  royalty  payment  at  which  the  license  could 
be  invoked. 

The  rate  at  which  compulsory  license  could  be  invoked  was  and  still 
is  fixed  at  2  cents  per  composition. 

Unfortunately,  the  1909  act  limits  the  remedies  available  to  authors 
and  publishers  for  infringement  of  musical  works  by  imauthorized 
recording.  The  reasons  for  such  limitations  are  unclear  from  the  leg- 
islative history. 

With  respect  to  unauthorized  recordings,  the  monetary  reco^'ery 
against  the  unauthorized  manufacturer  for  infringement  of  a  musical 
copyright  is  limited  to  the  statutory  royalty :  that  is,  2  cents  for  each 
recording  manufactured,  and  a  maximum  discretionary  award  of  an 
additional  6  cents.  Against  the  seller  of  the  pirated  records  the  maxi- 
mum mone;tary  recovery  is  2  cents  for  each  recording  sold.  The  burden 
of  proving  damages  is  on  the  copyright  proprietor. 

Mr.  Albert  Berman,  to  whom  I  referred  earlier,  has  prepared  a 
statement  in  which  he  outlines  in  considerable  detail  the  great  diffi- 
culty of  copyright  proprietors  in  music  works  in  proving  sales  and  in 
coping  with  the  illicit  tape  business. 
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With  your  permission,  I  would  like  to  submit  Mr.  Berman's  state- 
ment for  the  record.  He  is  prepared  to  amplify  his  statement  and  reply 
to  any  questions. 

Mr.  Kastenmeier.  Keceived  without  objection. 

( Mr.  Berman's  statement  appears  at  p.  58. ) 

Mr.  Feist.  We  are  pleased  to  see  S.  646  will  provide  to  the  copy- 
right proprietor  the  full  scope  of  remedies  which  are  presently  pro- 
vided under  law  for  all  other  types  of  infringements  of  copyrights 
including  statutory  minimum  damages  and  criminal  penalties. 

Mr.  Osterberg's  statement  describes  the  manner  in  which  these^  in- 
creased remedies  will  enable  the  copyright  proprietor  to  deal  effective- 
ly and  forcefully  with  those  who  steal  the  creative  efforts  of  others— 
not  only  the  large  and  rather  professional  operators,  but  all  the  in- 
numerable small  operators  who  are  fully  aware  of  what  they  are  do- 
ing and  who,  together,  represent  a  very  large  part  of  the  bootleg  m- 

We  believe  that  with  the  full  remedies  provided  in  S.  646,  piracy 
can  be  successfully  combated  and  curtailed  by  the  combmed  concen- 
trated efforts  of  recording  companies  and  music  publishers. 

There  are  two  important  facets  of  S.  646  on  which  I  would  like  to 
comment :  First,  in  the  bill  there  is  a  substantial  timelag  between  the 
protection  granted  to  the  owners  of  the  new  rights  in  sound  recordmgs 
and  the  operative  date  they  can  exercise  that  protection  against  the 
pirates. 

The  right  becomes  effective  only  4  months  following  enactment  ot 
the  bill  for  any  recording  produced  at  any  time  after  that  date. 

Therefore,  all  sound  recordings  made  prior  to  the  effective  date  of 
the  bill  could  be  reproduced  ad  infinitum  without  copyright  recourse 
by  the  owner  of  the  new  copyright  in  sound  recordings. 

However,  by  making  the  full  scope  of  infringement  remedies  avail- 
able to  the  copyright  proprietor  of  the  musical  work  under  section  2, 
significant  infringement  action  can  immediately  be  taken  against  pi- 
rates with  respect  to  all  recordings  of  copyright  music  manufactured 
or  sold  after  the  effective  date  of  tlie  bill . 

This  would  encompass  virtually  all  pirated  recordings  now  being 
manufactured  and  sold  no  matter  when  first  produced. 

As  has  been  pointed  out,  the  matters  covered  in  S.  646  are  substan- 
tially the  same  as  provisions  in  the  copyright  revision  bill  which  was 
passed  by  the  House  of  Representatives  in  April  1967  and  as  reported 
by  the  Senate  Subcommittee  on  Patents,  Trademarks,  and  Copyrights 
in  December  of  1969. 

Thus,  it  seems  to  me  that  the  substance  of  this  bill  has  already  re- 
ceived comprehensive  congressional  consideration  and  approval. 

The  question  now  is  time,  and  the  need  is  urgent.  As  each  day  passes, 
the  extent  of  the  piracy  increases  and  the  task  of  coping  with  it  be- 
comes increasingly  formidable. 

I  thank  the  committee  for  its  courtesy  in  inviting  us  to  present  our 
position,  and  I  trust  it  will  act  affirmatively  on  the  bill  under  consider- 
ation. 

Mr.  Kastenmeier.  Thank  you  very  much. 

Mr.  Grossman,  what  do  you  estimate  the  enactment  of  this  bill 
might  mean  in  terms  of  the  difficulty  to  ascertain  costs  to  consumers  ? 

Will  in  fact,  on  the  averasre,  the  consumer  be  paving  more  for  rec- 
ords? 
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Mr.  Grossman.  As  you  know,  the  pirates  sell  for  less.  I  think  Mr. 
Gortikov  made  the  point  very  clearly,  when  he  said  that  stolen  mer- 
chandise always  costs  less. 

The  problem  we  are  faced  with  is  how  to  compete  with  this  illegal 
acti^^ty. 

Mr.  Kastenmeier.  In  other  words,  your  point  is  it  is  not  a  question 
whether  they  will  sell  for  more  or  less,  or  on  the  average,  but  the 
question  of  rights,  and  the  law  you  seek  is  to  protect  those  rights  ? 

Mr.  Grossman.  I  would  also  like  to  make  the  point  that  down  the 
line  there  will  not  be  any  product  to  sell  if  this  condition  continues  to 
exist. 

The  product  will  just  not  be  available. 

Mr.  Kastenmeier.  On  page  6  in  your  statement,  Mr,  Grossman,  you 
say  that  State  legislation  is  not  the  answer  to  the  problem,  and  you 
go  on  to  suggest  that  Federal  legislation  is  necessary. 

However,  I  read  in  the  June  4,  1971,  New  York  Times,  a  news 
article,  a  very  interesting  news  article,  captioned  "15,000  Tapes  Seized 
as  Illegal  in  Shops  Here." 

Apparently  District  Attorney  Frank  Hogan  raided  13  Manhattan 
stores  under  New  York  law,  people  were  charged  with  violation  of 
section  561,  the  general  business  law,  which  covers  unauthorized  copy- 
ing of  phonograph  records.  You  have  adequate  protection  in  the  State 
of  New  York  ? 

Mr.  Grossman.  That  is  very  interesting,  because  I  did  have  some- 
thing to  do  with  that  activity.' I  liave  the  article  in  my  folder.  In  this 
particular  case  the  action  was  effective  in  that  they  confiscated  the 
merchandise,  Init  it  is  like  putting  a  cork  in  a  dam  that  has  broken. 

Very  few  States  have  similar  legislation.  There  is  no  uniformity  of 
protection,  and  therefore,  as  a  general  matter,  effective  action  cannot 
be  taken  under  State  laws. 

Mr.  Kastenmeier,  Actually,  would  not  really  such  enforcement  be 
preferable,  if  you  had  your  choice  of  following  S.  646,  if  enacted  as 
S.  646,  or  trying  to  go  after  these  people  locally,  by  seizing  all  of  these 
tapes,  would  not  you  be  better  off  with  Frank  Hogan  on  your  side  ? 

Mr.  Grossman,  Even  if  we  have  Frank  Hogan  on  our  side  the  illegal 
duplicators  in  New  York  wind  up  in  Nassau  County  or  in  New  Jersey, 
and  it  is  hard  to  follow  them. 

There  are  many  basements  and  garages  in  which  they  can  hide. 

Mr.  Kastenmeier.  I  appreciate  the  desire  for  universal  coverage, 
not  only  actually  in  this  country,  but  in  other  countries  as  well. 

"WHiat  is  your  experience  nbroad,  is  the  so-called  pirated  taping 
abroad  nearly  as  troublesome  to  you  as  it  is  domestically  ? 

Mr.  (trossman.  I  am  sorry  but  I  cannot  answer  that  question.  I  am 
not  sufficiently  familiar  witli  the  activities  of  pirates  abroad. 

Mr.  Kastenmeier.  I  wonder  whether  and  to  what  extent  your  in- 
dustry suffers  from  illegal  tailing  abroad,  is  that  a  minor  problem? 

Mr.  Gortikov.  It  is  difficult  to  get  accurate  material,  because,  first 
of  all,  our  material  is  licensed  to  overseas  legitimate  concerns.  They 
deal  with  the  ijroblem  more  directly,  so  the  feedback  to  us  is  not  ade- 
quate enough  to  give  you  a  clear  picture. 

]May  I  respond  to  one  statement  you  made  about  the  low  price  of 
these  l)ooTis  tapes. 
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Some  of  them  are  not  low  priced  to  the  consumer.  One  here  I  bought 
in  this  city  yesterday,  it  is  $5.99,  which  is  the  same  price  that  reguLar 
tapes  are  avaiLable  for  sale  in  that  store.  The  full  margin  is  picked  up 
by  the  retailer  or  the  pirate  himself  without  any  particular  beneht 
Dassed  to  the  consumer. 

Mr.  Kastexmeier.  One  last  question,  with  that  in  mind,  would  the 
enactment  of  S.  646,  in  and  of  itself  and  in  the  absence  of  the  pirated 
comijetition,  result  in  the  recording  companies  still  charging  $5.99,  or 
would  they  be  charging  $7.50  ? 

Mr.  GoRTiKov.  The  originator  does  not  set  the  retail  price. 

The  retail  price  is  set  by  the  retailer.  The  adoption  of  this  law  I 
would  say  would  have  no  eit'ect  on  the  manufaciurors'  approach  to 
pricing  of  their  product,  which  is  related  to  a  markup  on  their  costs. 

If  anything,  the  long  run  elfect  would  be  to  reduce  prices  on  tapes, 
becauseif  you  were  to  carry  to  an  extreme  the  pirating  of  tape,  so  that 
perhaps  95  percent  of  all  tapes  made,  were  sold  y'ux  pirated  product, 
then  by  what  means  would  a  record  company  recover  its  cost  in  invest- 
ment, in  producing  the  material  in  the  first  place.  Obviously,  there 
would  be  no  source  of  funds  to  subsidize  our  own  business,  and,  there- 
fore, the  artists,  and  all  of  the  rest  of  them  would  disappear. 

Mr.  Kastenmeier.  Tlie  gentleman  from  Illinois. 

Mr.  MiKVA.  I  would  just  like  to  say  I  do  not  think  this  will  result 
in  a  lower  price  to  the  consumer.  I  think  you  are  entitled  to  protection, 
because  you  have  put  in  an  investment,  and  people  arc  pirating  it,  but 
3'ou  really  say  the  competition  of  the  illegitimate,  it  has  had  an  effect 
or  an  impact  on  pricing,  has  it  not  ? 

Mr.  GoRTiKOV.  I  did  not  say  this  would  result  in  a  lower  price  to 
the  consumer. 

Mr.  MiKVA.  I  would  say  they  would  go  up. 

Another  question  I  had  asked  you  about,  what  is  the  objection  to 
the  compulsory  licensing  provision?  I  understand  the  industry  is 
o})posed  to  any  insertion  of  compulsory  licensing. 

Mr.  GoRTiKov.  To  just  create  a  royalty  ? 

Mr.  MiKVA.  Yes. 

Mr.  GoRTiKOV.  It  would  provide  inadequate  income  to  the  record 
company,  for  the  covering  of  its  costs. 

]Mr.  MiKVA.  I  do  not  follow  you. 

Mr.  GoRTiKOV.  Well,  to  the  compulsory  license,  it  would  yield  to 
the  record  company  inadequate  income  to  recover  its  cost  for  the  prod- 
uct, and  there  would  he  no  income  from  our  hit  product. 

We  would  have  no  source  of  income  to  recover  the  costs  of  maintain- 
ing our  business,  since  about  one  out  of  10  records  only  make  money. 

Mr.  IMiKVA.  You  could  not  build  into  a  licensing  agreement,  a  figure, 
that  would  be  sufficient  to  cope  with  that  ? 

Mr.  GoRTTKOV.  No ;  we  need  the  distribution  of  everything  we  pro- 
duce, so  that  the  public  has  ample  opportunity  to  make  a  choice,  as  to 
which  product  is  to  become  a  hit. 

If  we  are  denied  access  to  distribution,  we  have  no  skill  in  develop- 
ing only  hits. 

Mr.  MiKVA.  Let  me  ask  two  more  questions. 

You  mentioned,  I  think,  the  Philadelphia  television  station  that 
advertised,  Mr.  Grossman. 

Why  could  you  not  go  after  the  station  as  well  as  the  pirate  ? 
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Mr.  Grossman.  Counsel  advises  me  that  the  station  dropped  the 
advertisement,  or  the  program,  when  they  were  told  it  was  illegal. 

Mr.  MiKVA.  Thank  you  very  much. 

Mr.  IvASTENMEiER.  The  gentleman  from  Massachusetts. 

Mr.  Drinan.  Thank  you  very  much,  gentlemen,  for  your  testimony. 

I  have  no  questions. 

Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania. 

Mr.  CouGHLiN.  I  have  no  questions. 

Mr.  Kastenmeier.  Apparently  there  are  no  further  questions. 

I  want  to  thank  all  three  witnesses  who  have  given  testimony  this 
morning,  and  I  want  to  urge  members  of  the  committee  to  familiarize 
themselves  with  your  materials,  and  to  keep  your  materials,  either  in 
your  possession,  or  bring  them  with  you  tomorrow. 

The  hearing  will  adjourn  until  10:30  tomorrow  morning,  in  this 
room,  2226  Kayburn  Building,  at  10 :30,  at  which  time  we  will  hear 
from  two  witnesses. 

Whereupon,  the  hearing  was  recessed  at  12:25  p.m.,  to  resume  at 
10 :30  a.m.,  June  10, 1971.) 

Statement  of  Albert  Berman  on  Behalf  of  the  Harry  Fox  Agexcy,  Tnc. 

My  name  is  Albert  Berman  and  I  am  the  Managing  Director  of  The  Harry 
Fox  Agency.  Inc.  located  at  110  East  59th  Street,  New  York,  N.Y.  10022  which 
represents  over  3,000  music  publishers  in  connection  with  the  mechanical  repro- 
duction of  their  copyrights  on  records  and  tapes. 

Today  a  major  source  of  income  to  composers  and  publishers  emanates  from 
royalties  paid  to  them  by  record  manufacturers.  Copyrights  controlled  by  such 
publishers  are  licensed  to  the  users  who  pay  royalties  on  all  records  and  tapes 
manufactured  and  sold  regularly  on  a  quarterly  basis.  These  accountings  are 
scrupulously  prepared  by  the  legitimate  record  manufacturers  and  periodically 
audited  to  insure  the  proper  flow  of  income  to  the  copyright  proprietors. 

Technological  experimentation  by  the  record  manufacturers  has  resulted  in 
the  production  of  pre-recorded  tapes  which  today  is  estimated  to  account  for 
approximately  30%  of  the  market  in  recorded  music.  Translated  into  royalties, 
this  amounts  to  approximately  $15,000,000.00  yearly  paid  by  the  legitimate  pro- 
ducers to  the  publishers  represented  by  the  Fox  Agency.  It  is  this  income  to 
writers  and  publishers  that  is  imperiled  by  the  rising  scourge  of  tape  piracy  today. 

Invariably  the  producers  of  such  illicit  tai^es  operate  clandestinely  in  all 
parts  of  the  United  States.  It  is  an  anomaly  however  that  although  they  operate 
for  the  very  major  part  clandestinely,  they  also  conduct  their  business  freely. 
Bootlegging  requires  no  significant  capital  investment  and  the  penalties  for  such 
activities  are  minuscule  compared  to  the  profits  to  be  made. 

Under  the  law,  the  royalty  payment  for  the  mechanical  reproduction  of  music 
on  tapes  is  a  self-determining  liability,  much  in  the  same  manner  that  the  citizen 
computes  his  tax  indebtedness  to  the  government.  There  is  an  obligation,  however, 
to  maintain  proper  records  if  required  to  document  such  indebtedness.  The  very 
nature  of  the  illicit  tape  business  mitigates  against  the  maintenance  of  records 
necessary  for  the  proper  payment  of  royalties,  taxes  and  other  such  liabilities. 

The  writers  and  publishers  are  faced  with  the  problem  of  first  locating,  at 
considerable  expense,  the  illegal  appropriators  of  their  property,  then  engaging 
in  litigation  to  prove  their  claim  and  finally,  are  frustrated  by  the  paucity  or 
absence  of  the  record  keeping  necessary  to  establish  the  amount  of  royalties  due. 
Even  vdth  the  existing  six  penny  maximum  damages  under  the  law  (which  may 
be  awarded  at  the  discretion  of  the  court),  simple  arithmetic  points  to  the  futility 
of  attempting  to  police  the  bootleg  tape  operator  under  existing  conditions. 

Under  optimum  conditions  the  creators  of  music  are  faced  with  a  statutory 
royalty  rate  which  sets  the  limits  of  their  royalty  income.  When  this  is  threatened 
as  it  is  at  the  present  time  by  the  proliferation  of  unlawful  activities,  the  copy- 
right owners  have  no  alternative  but  to  appeal  to  the  Congress  of  the  United  States 
for  relief  as  is  provided  in  S.  646. 
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Statement  of  Hal  C.  Davis,  President,  American  Federation  of  Musicians 

The  American  Federation  of  Musicians,  of  which  I  am  President,  fully  endorses 
and  supports  S.  G46  a  Bill  "'To  amend  title  17  of  the  United  States  Code  to  provide 
for  the  creation  of  a  limited  copyright  in  sound  recordings  for  the  purpose  of 
protecting  against  unauthorized  duplication  and  piracy  of  sound  recording,  and 
for  other  purposes."  We  concur  wholeheartedly  in  the  sentiments  already  ex- 
pressed in  letters  to  the  Chairman  of  the  Senate  Committee  on  the  Judiciary  from 
the  Deputy  Attorney  General,  the  Librarian  of  Congress  and  the  Department  of 
State,  all  of  whom  have  strongly  urged  the  enactment  into  law  of  S.  646. 

Indeed,  support  for  S.  646  is  to  be  found  not  only  in  the  interested  agencies  of 
our  Government  but  in  all  segments  of  the  legitimate  musical  and  recording 
world..  That  support  is  a  graphic  reflection  of  the  growing  public  concern  about 
the  counterfeiting  processes  that  have  enveloped  the  recording  industry  and 
that  have  drastically  curtailed  the  incomes  of  artists,  composers,  publishers  and 
recorders.  Some  idea  of  the  scope  of  these  piratical  practices  is  to  be  found  in 
the  remarks  of  Congressman  John  V.  Tunney  in  the  Congressional  Record 
(P.  B1760)  for  March  9, 1970  : 

"The  total  income  of  the  recording  industry  last  year  was  nearly  $1,100 
million.  In  this  same  year,  there  were  more  than  $186  million  worth  of  counter- 
feit records  that  were  processed  and  sold  through  the  tapings  of  unauthorized 
personnel.  And  it  is  believed  that  another  $."0  million  worth  of  fraudulently 
duplicated  tape  cartridges  of  fully  one-half  of  the  industry  output  are  pirated 
and  sold  to  the  unsuspecting  consumer,  who  unwittingly  becomes  a  member  of 
the  long  list  of  victims  already  enumerated.  This  counterfeiting  figure  encom- 
I>asses  only  the  cases  that  the  industry  knows  of;  untold  millions  are  probably 
counterfeited  each  year  without  its  knowledge." 

There  are,  of  course,  additional  millions  of  dollars  lost  each  year  in  the 
form  of  wages  and  royalties  not  realized  by  recording  artists,  whose  income 
from  the  sales  of  recorded  works  is  substantially  decreased  by  the  unauthorized 
taping  of  their  musical  talents.  In  1969  alone  we  estimate  that  the  musicians 
of  the  American  Federation  of  Musicians  and  the  vocal  artists  of  the  American 
Federation  of  Television  and  Radio  Artists  lost  nearly  $20,000,000  in  income 
as  a  result  of  these  nefarious  pi-actices.  And  large  incalculable  amounts  were 
lost  by  various  trust  funds  maintained  by  the  American  Federation  of  Musi- 
cians, trust  funds  that  are  dependent  upon  royalties  from  sales  of  legitimate  re- 
cordings and  that  are  used  to  provide  employment  for  musicians  and  free 
concerts  for  the  public. 

Such  profiteering  at  the  economic  expense  of  others  cannot  be  justified  morally 
or  legally.  Exploiting  the  talents  and  efforts  of  our  musical  artists  without 
their  consent  and  without  any  remuneration  to  them,  must  be  classified  as  a 
vicious  unprincipled  act,  foreign  to  the  accepted  norms  of  the  American  eco- 
nomic system.  Perhaps  most  poignant  of  all  is  the  insult  accorded  by  the  tape 
pirates  to  the  musical  integrity  of  the  recording  artists,  whose  ability  to  afford 
pleasure  to  the  public  is  boundless  but  whose  capacity  to  derive  a  fair  correspond- 
ing profit  for  exercising  that  ability  is  extremely  limited  at  best. 

It  need  hardly  be  added  that  a  major  puriJose  of  federal  copyright  law  is  to 
afford  some  effective  protection  against  such  nefarious  practices  of  those  seeldng 
a  free  ride  on  the  talents  and  abilities  of  others.  By  some  historical  quirk 
recordings  have  never  been  included  within  the  protective  umbrella  of  this  law, 
though  the  constitutional  power  of  Congress  to  afford  such  protection  is  beyond 
question. 

S.  646  fills  this  gap  in  the  federal  copyright  law  and  thus  serves  to  ameliorate 
some  of  the  economic  distress  that  besets  the  recording  industry  and  the  recording 
artists.  That  reason  alone  justifies  the  strongest  possible  support  of  S.  646.  The 
insensitivity  and  the  immorality  of  those  who  openly  steal  the  talents  and  efforts 
of  those  engaged  in  the  recording  endeavors  add  a  significant  ethical  component 
to  that  support. 

In  addition,  as  the  Department  of  State  has  noted,  enactment  of  a  law  such 
as  S.  646  is  necessary  in  order  to  give  the  Department  of  State  an  effective 
basis  for  continuing  its  efforts  to  secure  international  protection  for  American 
sound  recordings.  The  American  Federation  of  Musicians  has  been  active  in 
providing  advice  on  these  matters  to  the  Department  and  in  joining  in  oflScial 
delegations  to  international  copyright  conventions.  We  can  therefore  say  with 
some  degree  of  authoritative  emphasis  that  it  has  become  incongruous  for  the 
United  States  to  urge  international  protection  of  American  recordings  in  the 
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absence  of  any  domestic  protection  emanating  from  Congress.  Here  again  S.  646 
fills  that  gap. 

All  of  these  factors  combine  to  make  complete  the  support  of  S.  646  by 
the  American  Federation  of  Musicians  and  its  afCeeted  members.  The  time  for 
Congress  to  act  is  now. 

Statement  of  Ernest  S.  Meyers,  General  Counsel,  Recording  Industry 
Association  of  America,  Inc. 

My  name  is  Ernest  S.  Meyers  of  the  New  York  law  firm  of  Laporte  &  Meyers. 
I  appear  here  as  General  Counsel  for  the  Recording  Industry  Association  of 
America,  1  East  57th  Street,  New  York,  New  York.  The  membership  of  RIAA 
represents  more  than  80  percent  of  all  phonograph  records  and  tapes  manufac- 
tured and  sold  in  the  United  States. 

Since  1956,  I  have  served  on  the  Panel  of  Consultants  on  General  Revision  of 
the  Copyright  Law  appointed  by  The  Librarian  of  Congress.  In  addition,  I  have 
served  and  currently  am  serving  as  a  member  of  the  United  States  delegation  in 
connection  with  treaty  negotiations  in  the  area  of  creating  and  protecting  intel- 
lectual property  rights. 

We  support  the  prompt  enactment  of  S.  646  which  passed  the  United  States 
Senate  on  April  29,  1971,  for  the  reasons  advanced  by  the  Department  of  Justice, 
the  Department  of  State  and  The  Librarian  of  Congress,  as  well  as  for  the 
reasons  set  forth  in  House  Committee  Report  No.  2237  (S9th  Cong.)  leading  to 
the  enactment  by  the  House  of  Representatives  of  1967  of  the  Copyright  Revision 
Bill  which  provided  for  copyright  protection  against  the  unauthorized  duplication 
of  recordings  (H.R.  2512,  90th  Cong.)  ;  and  for  the  reasons  stated  in  Senate 
Committee  Report  No.  92-72  leading  to  the  passage  by  the  Senate  of  S.  646  (92nd 
Cong.,  1st  Sess.). 

In  earlier  considering  general  copyright  revision,  House  Committee  Report  No. 
2237  unequivocally  stated  that  this  Committee  ""favors  copyright  protection  that ! 
would  prevent  the  reproduction  and  distribution  of  unauthorized  phonorecor&s 
of  sound  recordings." 

Senate  Committee  Report  No.  92-72,  in  favoring  copyright  protection  that 
would  prevent  the  unauthorized  reproduction  and  distribution  of  phonorecords 
of  sound  recordings,  concludes,  as  did  the  House  Report,  that,  as  a  class  of 
subject  matter,  sound  recordings  are  clearly  within  the  scope  of  the  "writings  of 
an  author"  capable  of  protection  under  the  Constiteition.  In  this  regard,  the 
Senate  and  House  Committees  thus  noted  their  agreement  with  the  opinion  of  the 
Register  of  Copyrights  supporting  the  constitutionality  of  granting  a  copyright 
for  sound  recordings.  Parenthetically,  I  might  add  that  the  Senate  Committee 
Report  also  effectively  refuted  a  spurious  contention,  designed,  in  my  opinion, 
to  distract  the  attention  of  the  Congress  from  the  legitimate  issues  currently 
before  this  Committee.  The  pirates  have  demanded  a  statutory  compulsory  license 
from  legitimate  record  manufacturers  to  reproduce  records  and  tapes  upon  pay- 
ment of  nominal  consideration  to  the  manufacturer.  The  Senate  concluded  that 
any  unauthorized  manufacturer  who  wishes  to  produce  a  record  containing  the 
same  songs  may  do  so  by  paying  the  mechanical  royalty  provided  for  in  the  copy- 
right law  (Section  1(e))  and  making  the  same  investment  in  pi'oduction  and 
talent  as  that  made  by  authorized  record  companies. 

The  Department  of  Justice,  in  endorsing  S.  646,  first  noted  that  the  protection 
that  the  recording  industry  has  been  able  to  fashion  in  some  states  under  the  law 
of  unfair  competition,  may  be  open  to  question  in  light  of  two  United  States 
Supreme  Court  decisions  rendered  in  1964.  The  Department  of  Justice  then  con- 
cluded : 

"'We  believe  that  extending  copyright  to  recordings  is  the  soundest,  and  .... 
the  only  way  in  which  sound  recordings  should  be  protected.  .  .  .  Moreover,  there 
is  an  immediate  and  urgent  need  for  this  protection." 

The  Department  of  Justice  squarely  rejected  the  pirates'  plea  that  unauthorized 
duplication  creates  legitimate  com])etition,  stating : 

"The  competition  provided  by  the  pirate  record  industry  does  not  promote 
many  of  the  traditional  benefits  of  competition.  Although  the  pirate  record  com- 
panies may  greatly  undercut  the  prices  chai-ged  by  the  creative  industry,  their 
ability  to  do  so  may  result  in  large  part  from  the  fact  that  they  do  not  compensate 
the  creative  writers  and  artists  involved.  Such  practices  discourage  the  investment 
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of  money  and  talents  in  new  performances  and  has  the  potential  to  gravely  injure 
creative  recording." 

The  Department  of  State,  in  its  endorsement  of  S.  646,  noted  that  the  growing 
increase  in  unauthorized  duplication  of  legitimate  commercial  recordings  has 
become  a  matter  of  critical  concern  on  a  world-wide  basis.  The  United  States  is 
playing  an  active  role  in  fashioning  a  proposed  treaty  designed  to  give  protection 
against  the  importation  into  any  signatory  country  of  unauthorized  duplicates 
or  pirated  copies.  In  recommending  an  early  enactment  of  S.  646,  the  Department 
of  State  has  pointed  out  that : 

"United  States  ratification  of  or  adherence  to  the  proposed  treaty  depends,  of 
course,  uix>n  enactment  of  a  domestic  law  such  as  S.  646.  Accordingly,  passage  of 
the  proposed  legislation  is  necessary  to  give  the  Department  of  State  an  effective 
basis  for  continuing  its  efforts  to  secure  international  protection  for  American 
sound  recordings." 

As  an  adviser  to  the  State  Department  in  connection  wit-h  the  negotiation  of 
this  proposed  treaty,  I  also  share  the  concern  that,  unless  there  is  prompt  enact- 
ment of  S.  646,  the  chaos  currently  existing  in  the  international  market  for 
American  recordings  will  reach  the  point  that  tliese  markets  will  no  longer  be 
available  to  the  legitimate  American  recording  industry. 

The  Librarian  of  Congress,  in  favox-ing  S.  646,  has  noted  that  the  national  and 
international  problem  of  record  piracy  is  too  urgent  to  await  comprehensive 
action  on  copyright  law  revision.  In  stating  that  the  enactment  of  S.  646  is  badly 
needed  now.  The  Librarian  underscored  the  following  considerations:  (i)  the 
rapid  increase  in  record  piracy  has  become  a  matter  of  public  concern  at  home 
and  abroad;  and  (ii)  neither  the  present  copyright  statute  nor  state  law  is  ade- 
quate to  combat  this  pernicious  practice. 

During  the  last  14  years  in  which  copyright  revision  has  been  considered  and 
debated,  there  have  been  sharp  and  divergent  differences  of  opinion  regarding 
many  facets  of  the  proposed  revision  law.  It  is,  therefore,  noteworthy  that  the 
principle  embodied  in  S.  646  has  been  unanimously  endorsed  by  the  House  of 
Representatives  (in  1967),  the  United  States  Senate  (in  1971),  The  Librarian  of 
Congress  and  the  Executive  Branch — State  and  Justice. 

I  respectfully  submit  that  this  unusual  display  of  unanimity  should  not  go 
unnoticed,  and,  therefore,  I  urge  the  prompt  enactment  of  S.  646  by  the  House  of 
Representatives. 

I  wish  to  thank  the  Committee,  its  Honorable  Chairman  and  its  able  counsel 
for  the  courtesy  extended  to  make  the  views  of  the  Recording  Industry  Associa- 
tion of  America  known  as  this  legislation  is  so  ^ital  to  the  cultural  and  educa- 
tional well-being  of  our  nation. 

Statement  of  Robert  C.  Osterberg  in  Support  of  S.  646  as  Counsel 
FOR  the  Harry  Fox  Agency,  Inc. 

Honorable  Chairman  and  members  of  the  Committee,  my  name  is  Robert  C. 
Osterberg.  I  am  an  attorney  and  a  partner  in  the  New  York  City  law  firm  of 
Abeles  and  Clark,  which  specializes  in  the  law  of  copyright  and  copyright  litiga- 
tion. I  am  strongly  in  favor  of  the  enactment  of  S.  646. 

For  more  than  20  years  our  firm  has  served  as  general  counsel  to  The  Harry 
Fox  Agency,  Inc.,  and  its  predecessor  organization,  Harry  Fox,  Agent  and  Trus- 
tee. The  Agency  currently  represents  more  than  3.000  music  pul)lishers  in  the 
United  States  in  the  licensing  and  enforcing  of  the  rights  of  mechanical  re- 
production in  their  respective  copyrighted  musical  works,  including  with  respect 
to  the  use  thereof  in  the  manufacture  and  sale  of  phonograph  records  and  tape 
recordings  serving  to  reproduce  the  same  mechanically ;  and  in  the  recording 
thereof  for  public  performance  for  profit  by  means  of  radio,  television,  motion 
pictures,  and  commercial  background  music  programs. 

The  Agency  representation  comprehends  relationships  with  more  than  1,500 
phonograph  record  and  tape  recording  manufacturers  in  the  United  States.  Our 
firm  is  general  counsel  to  many  of  the  music  publisher  principals  of  the  Agency, 
including  Edward  B.  Marks  Music  Corporation,  one  of  the  oldest  independent 
music  publishing  firms  in  the  United  States ;  Robbins  Music  Corporation,  Miller 
Music  Corporation,  Leo  Feist,  Inc.,  and  Hastings  Music  Corporation,  the  music 
publishing  affiliates  of  Metro-Goldwyn-Mayer,  Inc. ;  and  the  Ahlert  organization, 
which  administers  the  copyrighted  musical  works  of  Burt  Bacharach.  We  are 
special  counsel  to  certain  of  its  music  publisher  principals,  including  Hill  and 
Range  Songs,  Inc.  and  its  affiliates,  publishers  of  the  copyrighted  musical  works  of 
6.5-35S — 71 .1 
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Elvis  Presley.  We  are  also  special  counsel  to  the  National  Music  Publisher's  As- 
sociation, the  membership  of  which  comprises  most  of  the  leading  publishers 
of  copyrighted  music  in  the  United  States.  Our  senior  partner,  Julian  T.  Abeles, 
is  a  member  of  the  panel  of  consultants  of  the  Library  of  Congress  on  the  general 
revision  of  the  Copyright  Law. 

Undoubtedly,  the  most  .serious  economic  problem  confronting  the  publishers  of 
copyrighted  music,  the  legitimate  phonograph  record  and  tape  recording  manu- 
facturers, and  the  performing  artists,  is  the  unauthorized  duplication  of  recorded 
pei'formances  of  musical  works.  The  illegal  acts  are  generally  i^erpetrated  through 
one  of  the  following  two  methods  : 

1.  The  recording  of  the  legitimate  record  is  "dubbed"  and  the  label  and  jacket 
are  counterfeited,  whereby  the  record  is  marketed  as  that  of  the  original  record 
manufacturer. 

2.  The  recording  of  the  legitimate  record  is  "dubbed",  the  names  of  the  original 
artists  and  mu.sieians  are  printed  on  the  label  and  jacket,  and  a  fictitious  trade 
name  is  employed,  whereby  the  record  is  marketed  for  every  intent  and  purpose 
as  the  original  recording. 

As  a  result  of  the  unauthorized  duplication,  (a)  no  royalties  are  paid  to  the 
miLsic  publishers  controlling  the  respective  copyrights  in  the  musical  works, 
(b)  no  compensation  is  paid  to  musicians,  arrangers  and  performing  artists, 
and  (c)  the  legitimate  phonograph  record  and  tape  recording  manufacturers 
are  deprived  of  the  profits  from  their  creative  works.  Furthermore,  becau,se  of 
the  illicit  nature  of  the  operation,  meaningful  business  records  are  not  kept  and 
federal,  state  and  local  taxes  are  <'vaded.  The  substantial  savings  in  his  cost  of 
manufacture  enables  the  unauthorized  duplicator  to  market  his  product  as 
exceedingly  low  prices,  whereby  he  is  capable  of  destroying  the  market  for  the 
legitimate  recordings.  The  public,  however,  u.sually  receives  an  inferior  product 
because  of  the  lack  of  quality  control  over  the  unauthorized  duplication.  In 
many  instances  this  results  in  further  injury  to  the  perfoi-ming  arti.sts  and 
legitimate  phonograph  record  manufacturers  because  the  public  attributes  the 
poor  quality  to  them. 

Before  the  recent  tape  recording  revolution,  when  phonograph  records  were 
practically  the  sole  form  in  which  recorded  performances  were  .sold,  the  unau- 
thorized duplicators  concentrated  on  reproducing  phonograph  records.  Their 
activities  were  characterized  by  the  United  States  Court  of  Api>e-als  for  the 
Second  Circuit  in  an  action  for  copyright  infringement,  brought  by  us  on  behalf 
of  certain  of  the  Agency's  publisher  principals,  entitled  "Shapiro,  Bernstein  & 
Co.,  Inc.  V.  Goody"  (248  F.2d  260),  as  "disklegging",  "bootlegging"  or  "record 
piracy".  In  what  is  perhaps  the  strongest  condemnation  of  unauthorized  dupli- 
cation, the  same  court,  in  another  action  for  copyright  infringement  brought  by 
us  on  behalf  of  certain  of  the  publisher  principals  of  the  Agency,  entitled  "Sha- 
piro, Bernstein  &  Co.,  Inc.  v.  Remington  Records,  Inc."  (265  F.2d  263),  referred 
to  "such  members  of  the  industry  who  engage  in  what  has  been  described  as 
'piracy',  but  which  might  better  be  described  by  other  terms  connoting  larceny: 
historically,  at  least,  piracy  was  characterized  by  frontal  attack  with  unmis- 
takable notice  to  the  victim  who  could  then  take  such  means  as  were  available 
to  defend  himself.  *  *  *  We  will  not  permit  commercial  piracy  to  pi'oduce 
illegal  gains,  immune  from  recovery.  While  the  law  cannot  prevent  all  sin  and 
wr'ongdoing,  it  can  take  some  of  the  profit  out  of  it." 

Unfortunately,  the  present  remedies  for  infringement  of  copyrighted  musical 
works  by  mechanical  means  have  not  served  as  a  substantial  deterrent  to  the 
unauthorized  duplicators.  Sections  1(e)  and  101(e)  of  the  Copyright  Act  are 
known  as  the  Compulsory  licensing  provisions  and  provide  the  remedies  for 
infringements  by  unauthorized  recordings.  They  are  the  only  exception  to  the 
general  damage  provisions  applicable  to  all  other  cases  of  infringements. 

Section  1(e)  provides  that  "as  a  condition  of  extending  the  copyright  control" 
to  "mechanical  reproductions",  "whenever  the  owner  of  a  musical  copyright  has 
used  or  permitted  or  knowingly  acquiesced  in  the  use  of  the  copyrighted  work 
upon  the  parts  of  instruments  serving  to  reproduce  mechanically  the  musical 
work  (phonograph  records,  tape  recordings,  etc.),  any  other  penson  may  make 
similar  use  of  the  copyrighted  work  upon  the  payment  to  the  copyright  pro- 
prietor of  a  royalty  of  2  cents  on  each  such  part  manufactured,  to  be  paid  by 
the  manufacturer  thereof." 

Section  101(e)  provides  that  "whenever  the  owner  of  a  musical  cojiyright  has 
used  or  permitted  the  use  of  the  copyrighted  work  upon  the  part-<  of  musical 
instruments  serving  to  reproduce  mechanically  the  musical  work,  then  in  case 
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of  infringement  of  .-nich  copyright  by  tlie  unauthorized  mauufacture.  u.se,  or 
saie"  of  .such  rcHjor ding's  ser\iiig  to  reproduce  thi'  "copyright  mu.«ic.  no  criuainal 
action  .'-hall  ho  1; rough!,  but  in  a  civil  action  an  iii junction  may  be  granted."  and 
"the  plaintiff  shall  bo  entitled  to  recover  in  lieu  of  prolits  and  damages  a  royalty 
as  provided  in  section  1,  sub.«ection  (e)  of  this  title."  It  is  further  pi-ovided  "That 
whenever  any  person,  in  the  abseiKi'  of  a  licen.se  agreemeui,  intend-  to  u.-<e  a 
copyrighti'd  muwic-al  composition  upon  the  parts  of  instruments  serving  to 
reproduce  mechanically  the  musical  work,  relying  ui)on  the  compulsory  license 
provision  of  this  title,  he  shall  serve  notice  of  such  intention  by  regi.-tered  mail, 
upon  the  copyright  proprietor  *  *  *  .sending  to  the  copyright  office  a  duplicate 
of  such  notice;  and  in  ca.se  of  his  failure  so  to  do  the  court  may,  in  its  discre- 
tion," in  addition  to  the  2  cent  royalty  on  each  jmrt  manufactured,  "award  the 
complainant  a  further  sum,  not  to  exceed  three  times"  the  amount  of  the 
royalties  "by  way  of  damages,  and  not  as  a  penalty,  *  *  *" 

The  foregoing  compulsory  licen.se  provisions  are  the  exclusive  source  of  i-ecovery 
for  damages  in  present  actions  for  infringements  of  oopyrighfed  musical  works 
arising  ouc  of  the  manufacture  or  sale  of  unauthorized  recordings,  ;ifter  the  lirst 
authorized  recording  has  been  made.  The  courts  have  held  thereunder  tliat  the 
liability  of  a  seller  of  unauthorized  recordings  is  totally  different  from  'he  !ial;ility 
of  the  manufacturer  of  unauthorized  recordings.  A  manufacturer  of  unauthorized 
recordings  is  liable  for  the  statutory  royalty  of  2  cents  for  the  use  of  each,  copy- 
righted musical  work  in  the  manufacture  of  each  recording  and  the  additional 
amount  eciual  to  6  cents  which  may  be  awarded  in  the  court's  discretion.  The 
liability  of  the  seller  is  limited  to  the  statutory  royalty. 

With  respect  to  all  other  infringements,  the  general  damage  provisions  apply. 
Under  the  general  damage  provisions,  also  contained  in  section  101  of  the  Copy- 
right Act,  it  is  provided  that,  "If  any  person  shall  infringe  the  copyright  iii  any 
work  protected  under  the  copyright  laws  of  the  United  States,  such  i.er,son  >hall 
be  liable"  under  subsection  (b),  "To  pay  to  the  copyright  proprietor  such  damages 
as  the  copyright  proprietor  may  have  suffered  due  to  the  infringement,  as  well  as 
all  the  profits  which  the  infringer  shall  have  made  from  such  infringement.  .  .  . 
or  in  lieu  of  actual  damages  and  profits,  such  damages  as  to  the  court  shall  appear 
to  be  just,  and  in  assessing  such  damages  the  court  may,  in  its  discretion,  allow 
the  amounts  as  hereinafter  stated  .  .  ."  It  is  then  stated  that  in  the  case  of 
"musical  comix)sitions,"  among  other  classes  of  works,  the  court  may  award  "$1.00 
for  every  infringing  copy  made  or  sold  by  or  found  in  the  possession  of  tlie  in- 
fringer or  his  agents  or  employees,"  which  statutory  damages  shall  not  "exceed 
the  sum  of  $5,000.00  nor  be  less  than  the  sum  of  $2.'50.00  and  shall  not  be  regarded 
as  a  penalty."  It  is  further  stated  that  the  maximurn  statutory  damages  shall  not 
"apply  to  infringements  occurring  after  the  actual  notice  to  a  defendant,  either 
by  service  of  process  or  other  written  notice  served  upon  him." 

'  Furthermore,  under  Section  106  of  the  Copyright  Act,  the  importation  into  the 
United  States  of  any  piratical  copies  of  any  Avork  copyrighted  in  the  United  States 
is  prohibited.  Under  Section  100  of  the  Copyright  Act.  the  Secretai-y  of  the 
Treasury  and  the  Postmaster  General  are  empowered  and  required  to  make  and 
enforce  rules  and  regulations  to  prevent  the  importation  into  the  United  States 
of  the  articles  prohibited  importation.  The  courts  have  repeatedly  held  that  Con- 
gress did  not  intend  to  include  a  recording  as  a  "copy"  of  the  musical  work  which 
it  serves  to  reproduce  mechanically,  within  the  meaning  of  the  present  provisions 
of  the  Ooiwight  Act.  (e.g. :  White- Smith  Music  Co.  v.  Apollo  Co.,  209  U.S.  1).  As  a 
result,  the  copyright  proprietors  of  mu.sieal  works  have  been  unable  to  preclude 
importation  into  the  TTnited  States  of  unauthorized  recoirdings  infringing  the 
eo;>yrights  in  musical  works. 

See.  2  of  S.  (>46  would  eliminate  the  inequities  resulting  from  the  special 
remedies  for  infringements  by  unauthorized  recordings.  In  1909,  when  the  special 
remedies  were  considered  and  en^icted,  piracy  by  unauthorized  du})lieation  of 
recordings  was  not  a  problem.  The  recording  industry  was  in  its  infancy.  Record 
piracy  began  to  develop  in  the  late  1940's.  It  began  to  mushroom  in  the  19.50's,  but 
unauthorized  duplication  did  not  begin  to  reach  the  current  epidemic  propor- 
tions until  less  than  two  years  ago  when  tape  recordings  became  widely  acceptable 
to  the  puhlic.  Whereas  photograph  record  duplication  requires  substantial  invest- 
ment, or  utilization  of  plant  and  reproducing  equipment,  tape  duplication  is  often 
accomplished  by  means  of  the  use  of  a  minimum  amount  of  duplicating  equipment. 
We  have  uncovered  unauthorized  tape  duplications  accompli.shed  on  a  substantial 
scale  by  the  u.se  of  one  recording  device,  the  only  materials  purchased  being  raw 
tape,  blank  cartridges  and  typewritten  labels.  This,  of  course,  gives  the  unau- 
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thorized  duplicator  much  greater  mobility  and  makes  discovery  of  his  operation 
much  more  difficult.  In  one  recent  instance,  more  than  $20,000  was  spent  in 
porivate  investigation  fees  just  to  identify  the  participants. 

I  have  served  as  counsel  in  copyright  infringement  actions  against  un- 
authorized duplicators  in  all  parts  of  the  United  States.  The  pattern  of  their 
activities  is  virtually  the  same.  They  operate  in  a  highly  concealed  clandestine 
location  through  the  use  of  pseudonyms,  telephone  answering  services  which  do 
not  know  the  identity  of  their  clients,  post  office  boxes  and  other  disguises.  They 
seek  to  avoid  all  detection.  Once  exposed  and  brought  to  court,  they  interpose 
frivolous  defenses  in  the  action  to  make  the  prosecution  more  burdensome. 
When  judgment  is  finally  obtained,  the  damages  recovered  from  the  manufac- 
turer cannot  be  more  than  8  cents  for  each  musical  work  used  in  the  making  of 
each  recording.  Usually,  this  amounts  to  a  maximum  of  approximately  eighty 
cents  per  long-playing  phonograph  record  or  tape  recording.  The  unauthorized 
recoi'dings  are  generally  sold  by  the  manufacturers  at  a  profit  of  at  least  200%, 
realizing  $2.00  for  each  recording.  As  a  result,  the  most  the  copyright  proprietor 
will  recover,  even  when  the  manufacturer  is  sued  by  hundreds  of  copyright 
proprietors,  is  less  than  50%  of  the  illicit  profits.  Against  the  seller,  the  copyright 
proprietors  are  even  less  successful. 

The  retailer  of  unauthorized  recordings  generally  realizes  a  minimum  of  $1.50 
for  each  recording  sold.  The  maximum  liability  to  the  copyright  proprietors  is 
2  cents  for  each  musical  work  reproduced  thereby,  approximately  20  cents  for 
each  recording,  or  less  than  15%  of  the  illicit  profits.  In  other  copyright  cases, 
the  infringers  are  not  allowed  to  defeat  the  purposes  of  the  Copyright  Act  by 
profiting  from  an  infringement.  The  general  damage  provisions  which  S.  646 
would  make  applicable  to  mechanical  infringements  gives  the  courts  the  flex- 
ibility required  to  assure  that  copyright  infringements  are  not  profitable  ven- 
tures. For  example,  in  F.  W.  Woolworth  Co.  v.  Contemporary  Arts,  Inc.,  344 
U.S.  228,  the  Supreme  Court  of  the  United  States  sustained  an  award  of  $5,000 
statutory  damages,  saying: 

"The  statutory  rule,  formulated  after  long  experience,  not  merely  compels 
restitution  of  profit  and  reparation  for  injury  but  also  is  designed  to  discourage 
wrongful  conduct.  The  discretion  of  the  Court  is  wide  enough  to  permit  a  resort 
to  statutory  damages  for  such  purposes.  Even  for  uninjurious  and  unprofitable 
invasions  of  copyright  the  Court  may.  if  it  deems  it  just,  impose  a  liability  within 
statutory  limits  to  sanction  and  vindicate  the  statutory  policy." 

A  perfect  example  of  hovv-  the  limited  damage  provisions  of  the  present  Copy- 
right Act  fail  to  deter  infringements  can  be  found  in  the  notorious  activities  of 
Donald  Gabor  and  his  several  pirate  organizations,  as  reported  in  vai'ious  opinions 
of  the  federal  courts  in  New  York.  Initially,  he  was  sued  along  with  his  corpora- 
tion. Remington  Records,  Inc.  The  Court  of  Appeals  for  the  Second  Circuit 
(265  F.2d  263)  found  that  defendants  "dehiyed  and  protracted  to  great  length 
this  litigation"  ;  "relying  on  their  own  wrongful  acts  to  make  it  impossible  for 
plaintiffs  to  prove  a  case  by  direct  evidence"  ;  "an  astonishing  course  of  conduct 
by  the  defendants"  ;  yet,  a  profitable  one,  for  the  limited  statutory  damages  failed 
to  approach  the  amount  of  profits  made.  As  one  could  reasonably  expect,  Gabor 
promptly  formed  a  new  corporation.  Continental  Record  Co.,  and  continued  his 
highly  profitable  venture  until  he  and  his  corporation  were  sued  again.  The  same 
Court  of  Appeals  found  that  he  had  employed  similar  actions  "to  those  employed 
by  him  for  Remington  Records  (386  F.2d  426).  On  the  accounting  for  damages, 
the  district  court  found  he  "engaged  in  a  long  course  of  dilatory,  evasive  and 
Irresponsible  conduct,  evidently  of  a  piece  with  its  habitual  practices" :  the 
business  records  consisting  of  a  "carton  of  some  1,000  or  more  miscellaneous, 
disorganized  and  unexplained  pities  of  paper" — a  "heap"  (36  CO.  Bull.  162). 
Nevertheless,  on  the  basis  of  the  unauthorized  manufacture  of  more  than  750,000 
long  playing  phonograph  records,  plaintiffs  recovered  a  mere  fraction  of  the 
profits  derived  from  infringements  of  their  twenty-eight  copyrighted  musical 
works  in  suit. 

It  is  inconceivable  that  S.  646  could  be  controversial  among  legitimate  music 
publishing  and  recording  interests.  As  eliminatiton  of  the  glaring  inequities  re- 
sulting from  the  present  special  remedies  for  infringements  by  unauthorized 
recordings  will  unquestionably  serve  to  deter  the  "pirates,"  favorable  ccmsidera- 
tion  of  S.  646  is  urged. 
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Statement  of  Jules  E.  Yarnell,  Special  Counsel  on  Piracy,  Recording 
Industry  Association  of  America,  Inc. 

My  name  is  Jules  E.  Yarnell  of  the  New  York  law  firm  of  Laporte  &  Meyers. 
I  appear  here  as  Special  Counsel  for  the  Recording  Industry  Association  of 
America,  Inc.,  1  East  57th  Street,  New  York,  New  York. 

In  my  capacity  as  Special  Counsel  to  RIAA,  I  have  super\ised,  coordinated  and 
conducted  many  investigations  and  proceedings  throughout  the  United  States 
with  respect  to  unauthorized  duplication,  distribution  and  sale  of  phonorecords 
and  tapes  of  sound  recordings,  condemned  by  courts  as  "piracy",  "misappropria- 
tion", "business  immorality"  and  even  "outright  theft".  I  have  also  cooperated 
with  various  federal  and  state  officials  in  connection  with  investigations  and 
prosecutions  of  tape  and  record  pirates  and  counterfeiters  and  distributors  and 
sellers  of  such  products. 

The  manufacture  and  distribution  of  unauthorized  duplications  is  widespread 
and  exti-emely  serious  economically.  It  is  reliably  estimated  that  well  over 
$100,000,000  a  year  of  pirated  products  are  being  sold  throughout  the  United 
States  by  various  individuals  and  groups. 

I  earnestly  and  wholeheartedly  support  the  early  enactment  of  S.  646.  This 
legislation  is  vitally  necessary  for  the  protection  of  the  manufacturers  whose 
l)roducts  are  the  subject  of  such  piracy ;  the  wholesalers  and  retailers  of  legiti- 
mate products ;  the  creative  talents  in  the  industry— the  artists,  musicians,  and 
performers ;  and  finally,  the  general  purchasing  public  upon  whom  pirates  foist 
products  purported  to  be  original  recordings  but  which  can  be  inferior  in  quality 
and  sound  to  legitimate  recordings. 

Several  states  have  enacted  criminal  statutes  outlawing  manufacture  and  sale 
of  unauthorized  duplications  of  recordings.  While  these  state  statutes  are  helpful, 
they  are  woefully  inadequate  on  a  nationwide  scale  to  eradicate  the  unauthorized 
duplication  of  records  and  tapes.  To  meet  the  problem  effectively,  we  believe  that 
Congress  must  pass  S.  646  granting  "copyright  protection  that  would  prevent  the 
reproduction  and  distribution  of  unauthorized  phonorecords  of  sound  recordings," 
for  the  following  reasons  : 

First,  in  many  states  record  manufacturers  have  brought  numerous  civil  suits 
against  pirates  under  the  common  law  of  unfair  competition.  While  the  courts 
have  thus  far  uniformly  granted  injunctive  relief  against  such  practices,  the 
defendants  have  raised  and  continue  to  raise  doubts  about  the  efi'ectiveness  of 
these  rulings  under  the  Scars  and  Compco  decisions  of  the  United  States  Supreme 
Court. 

Second,  In  any  event,  unfair  competition  suits  under  existing  state  law  do  not 
afford  adequate  protection  against  the  practices  of  pirates,  because  the  injunc- 
tions granted  in  such  proceedings  have  no  extraterritorial  effect.  After  such  an 
injunction  is  granted,  pirates  can  move  from  one  state  to  another,  and  new  suits 
must  be  instituted  all  over  again.  Indeed,  unauthorized  duplicators  have  actually 
publicly  announced  that  if  their  activities  are  outlawed  in  one  state,  they  will 
move  their  base  of  oi^eration  to  another  state  without  such  prohilntion,  and,  if 
necessary,  to  foreign  countries  such  as  Mexico  or  Canada  from  which  they  will 
ship  these  products  into  the  various  states. 

If  promptly  enacted  into  law,  S.  646  will  tend  to  inhibit  such  state-to-state 
shifts  by  pirates  and  also  place  the  United  States  Government  in  a  position  to 
secure  international  protection  for  American  sound  recordings  under  a  proposed 
international  treaty  designed  to  outlaw  importation  of  pirate  records. 

Third,  in  California,  which  has  enacted  a  criminal  statute,  unauthorized 
duplicators  have  challenged  the  constitutionality  of  the  statute  (Section  653h  of 
the  California  Penal  Code)  on  the  grounds  that,  in  the  absence  of  federal  copy- 
right protection,  states  may  not  enact  laws  prohibiting  tape  and  record  piracy. 
Until  a  final  determination  has  been  had,  most  local  prosecutors  in  California 
have  been  reluctant  to  enforce  the  state  statute.  Unauthorized  duplicators  in 
other  states  where  such  legislation  has  been  enacted  likewise  have  indicated 
the  intention  to  make  similar  challenges  to  their  statutes. 

Fmirtli.  existing  state  law  offers  inadequate  protection  against  retailers  who 
offer  pirated  products.  S.  646  will  facilitate  and  make  more  effective  suits  against 
more  retail  sellers  who  intentionally  market  such  products. 

The  insufficiency  of  existing  civil  and  criminal  remedies  is  illustrated  by  the 
experience  recently  encountered  with  a  group  of  tape  pirates  who  had  been 
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claudestinely  operating  in  California.  After  many  months  of  extensive  and  expen- 
sive investigations  by  various  record  companies,  tlie  duplicating  plants  and  dis- 
tribution sources  of  tliese  pirates  were  discovered  in  the  Los  Angeles  area.  Because 
of  the  pendency  of  the  suit  by  tape  pirates  challenging  the  constitutionality  of  the 
California  criminal  statute,  state  pi-osecutors  were  reluctant  to  act.  Accordingly, 
sei)arate  civil  suits  were  brought  against  the  pirates  in  California  courts  by  five 
different  record  companies  whose  products  had  been  illegally  duplicated ;  injunc- 
tions were  obtained  from  the  court.  Thereafter,  the  group  dropped  from  sight 
and  set  up  a  new  clandestine  duplicating  plant  in  another  state  and  continued 
to  ship  well  over  a  hundred  thousand  pirated  tapes  weekly  throughout  the  United 
States  and  even  to  foreign  countries. 

After  many  months  of  intensive  and  costly  investigations,  the  new  plant  was 
located  and  new  civil  suits  had  to  be  instituted  against  the  pirates,  notwith- 
standing the  outstanding  injunctions  which  had  been  issued  against  them  in 
California.  The  court  in  the  new  state  had  to  deal  de  novo  with  the  defendants ; 
it  was,  of  course,  unable  to  hold  them  in  contempt  of  the  order  of  the  California 
courts.  Information  has  now  been  received  that  the  same  gi'oup  has  commenced 
a  new  operation  in  a  duplication  plant  in  still  a  third  state.  The  costly  process 
of  a^ain  locating  and  stopping  this  clandestine  operation  must  now  be  recom- 
menced :  in  the  meantime,  this  group  alone  can  make  interstate  shipments  of 
several  hundred  thousand  pirated  tapes  weekly  until  located  and  again  enjoined. 
S.  646  would  go  far  toward  eliminating  such  monumental  problems  confronting 
the  entire  industry. 

Whereas  S.  646  has  been  enacted  by  the  Senate  and  is  supported  by  the  Depart- 
ment of  Justice,  the  Department  of  State  and  The  Librarian  of  Congress,  as  well 
as  spokesmen  for  the  legitimate  recording  industry,  including  manufacturers, 
distributors,  and  retailers  of  records  and  tapes,  music  publishers  and  artists  and 
performers,  the  sole  opposition  thereto  comes  from  spokesmen  for  tape  and 
record  pirates  who  seek  to  perpetuate  their  highly  profitable,  non-creative,  no-risk 
piracy  activities. 

For  these  reasons,  I  urge  the  prompt  enactment  of  S.  646. 
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THURSDAY,   JUNE   10,    1971 

House  of  Representatives, 
Subcommittee  No.  3  or  the 
Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  met  at  10:30  a.m.,  punisant  to  recess,  in  room 
2226,  Rayburn  House  Office  Building,  Hon.  Robert  W.  Kastenmeier 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Drinan  and  Biester. 

Also  present :  Herbert  Fuchs,  counsel,  and  Samuel  A.  Garrison  III, 
associate  counsel. 

Mv.  Kastenmeier.  The  hearing  will  come  to  order.  The  subcom- 
mittee has  again  met  today  to  hear  further  testimony  concerning  S. 
646,  an  act  to  amend  title  IT  of  the  United  States  Code  to  provide 
for  creation  of  a  limited  copyright  in  sound  recordings  for  the  purpose 
of  protecting  against  unauthorized  duplication  and  piracy  of  sound 
recording,  and  for  other  purposes.  This  morning,  the  committee  will 
hear  from  those  who  are  against  the  legislation  and  witnesses,  as  I 
understand  it,  agree  to  present  themselves  en  banc.  I  would  identify 
them  as  Thomas  H.  Truitt,  Esq.,  representing  G.  &  G.  Sales,  Inc., 
Eastern  Tape  Corp.  and  Custom  Recording  Co.;  Mr.  Charles  A. 
Schafer,  president  of  Custom  Recording  Co. 

Is  Mr.  Schafer  here  this  morning? 

]\Ir.  Truitt.  Yes ;  he  is. 

Mr.  Kastenmeier.  Mr.  Arthur  Leeds,  representing  the  same  several 
companies  and  also  the  Tape  Industries  Association  of  America.  Is 
Mr.  Leeds  here? 

Mr.  Leeds.  Yes ;  Mr.  Chairman. 

Mr.  Kastenmeier.  Gentlemen,  you  are  most  welcome.  If  you  will, 
identify  your  other  colleagues  at  the  witness  table  and  then  you  may 
proceed. 

STATEMENT  OF  THOMAS  H.  TRUITT,  ESQ.,  ON  BEHALF  OF  G  &  G 
SALES,  INC.,  EASTERN  TAPE  CORP.,  AND  CUSTOM  RECORDING  CO.; 
ACCOMPANIED  BY  ALTON  MURCHISON  AND  FRANCIS  PINCKNEY, 
ON  BEHALF  OF  THE  ABOVE;  ARTHUR  LEEDS,  ON  BEHALF  OF  THE 
ABOVE  AND  TAPE  INDUSTRIES  ASSOCIATION  OF  AMERICA;  AND 
CHARLES  A.  SCHAFER,  PRESIDENT,  CUSTOM  RECORDING  CO. 

Mr.  Truitt.  Mr.  Chairman,  thank  you  very  much.  My  name  is  Tom 
Truitt.  To  my  right  is  Mr.  Al  Murchison  of  the  firm  of  Levine,  Good- 
man &  Murchison  of  Charlotte,  N.C.  To  my  immediate  left  is  Mr. 
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Arthur  Leeds  of  the  firm  of  Beardsley,  Huf stedler  &  Kemble  of  Los 
Angeles.  Calif.  To  mv  extreme  left  is  Mr.  Francis  Pinckney  of  the 
firm  of  Richards  and  Shefte,  also  of  Charlotte,  N.C. 

Among  us  are  represented  all  of  the  clients  which  the  chairman  just 
referred  to. 

Mr.  Kastenmeier.  Mr.  Truitt,  you  have  submitted  to  the  committee 
an  extensive  comment  regarding  S.  646  and  also  a  statement  of  position 
and  reasons  therefor  and  I  am  wondering,  do  you  wish  to  read  part 
of  your  statement  or  all  of  your  statement  or  do  you  wish  to  submit 
for  the  record  these  m atters  ? 

Mr.  Truitt.  Mr.  Chairman,  if  it  is  agreeable,  what  we  would  like 
to  do  is  request  tliat  all  statements  that  have  been  submitted  to  the 
subcommittee  be  made  a  part  of  the  record,  obviously  including  the 
statements  submitted  by  my  office  and  the  offices  represented  by  the 
other  gentlemen  here  at  the  table.  We  would  not  like  to  read  those 
statements  but  with  your  indulgence  would  like  to  discuss  our  position. 
I  will  start  off.  The  committee  should  certainly  ask  any  questions  that 
it  desires  to  ask.  Mr.  Leeds  has  comments  that  he  would  like  to  make. 
I  would  also  like  the  committee  to  Imow  that  we  have  with  us  Mr. 
Schafer,  who  is  the  president  of  one  of  the  client  companies  and  he 
has  prepared  a  written  statement  which  has  been  submitted. 

We  also  have  with  us  Mr.  Audrey  Inman,  who  is  a  professional  per- 
forming artist  and  he  is  available  to  answer  any  questions  that  the 
committee  might  have  concerning  the  artist's  relationship,  as  a  matter 
of  business  practice,  to  the  record  company.  Also,  with  us, 
should  the  committee  desire  any  comments,  is  Mr.  Charles  W.  Sherry 
of  Wichita.  Kans.  He  is  the 'president  of  Space  Age  Enterprises, 
Inc.  They  are  wholesalers  of  both  licensed  and  unlicensed  tape.  These 
gentlemen  would  be  available  to  the  committee  in  the  event  the  com- 
mittee has  specific  questions  that  counsel  is  just  not  familiar  enough 
with  the  industi*y  to  answer. 

Mr.  Kastenmeier.  Without  objection  the  several  statements  referred 
to  will  be  received  and  made  part  of  the  record  and  you  may  continue, 
Mr.  Truitt. 

(The  documents  referred  to  follow  :) 

Statement  of  Position  and  Reasons  Therefor  Submitted  in  Opposition  to 
S.  646  AND  Proposed  Amendment  Thereto 

introduction 

We  are  hopeful  that  the  House  Committee  on  Judiciary  will  examine  the  pro- 
posed legislation  in  the  light  of  which  companies  are  supporting  it  and  which 
companies  will  receive  the  exclusive  benefit  to  be  derived  by  its  passage.  We 
believe  that  any  examination  of  the  proposed  legislation  will  show  that  consumer 
interests  will  not  be  served  by  its  passage  and  that  in  fact,  passage  of  S.  646 
in  its  existing  form  will  further  insure  monoply  power  and  market  penetration 
to  the  record  industry  at  the  expense  of  the  consuming  public. 

We  say  that  the  proposed  legislation  is  no  more  than  a  "red  herring."  S.  646 
will  not,  we  submit,  have  the  result  which  the  record  companies  say  it  will  have. 
Further,  we  submit  that  S.  646  is  not  intended  to  have  the  result  that  the  record 
companies  say  it  will  have.  Clearly,  passage  of  S.  646  will  not  eliminate  piracy 
any  more  than  prohibition  eliminated  bootleg  whiskey.  We  submit  that  the  pass- 
age of  S.  646  vdll  only  increase  existing  monoply  power,  drive  legitimate  "pirates" 
out  of  the  market,  and  ultimately  increase  the  cost  of  taped  music  to  the 
consumer. 

Our  reasons  in  oy)position  to  the  proposed  legislation  as  well  as  in  support  of 
an  amendment  providing  for  a  compulsory  license  are  as  follow  : 
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1.  The  clients  which  we  represent  are  legitimately  in  busines  under  the 
Supreme  Court  decisions  in  Scars,  Roebuck  &  Co.  v.  Stiffcl  Co.,  376  U.S.  225 
(1964),  and  Compco  Corp.  v.  Ddii-Bnte  Liqliting,  Inc.,  376  U.S.  234   (1964)  ;  .see 

also,  North  Carolina  General  Statutes  Section  66-28  (1939,  c.  113).  Our  clients 
pay  statutory  royalties  as  required  by  the  existing  Federal  Copyright  Act,  17 
U.S.C.  §1,  et  seq.  The  proposed  legislation  would  put  these  clients  out  of 
business. 

2.  iS.  6Jf6  /.s  (lecrptivc  and  mislrad-ivfj. — Although  it  purports  to  combat  "piracy" 
and  to  give  a  "limited"  copyright  for  sound  recordings,  in  fact  it  does  neither.  The 
bill  does  not  substantially  enlarge  exisling  remedies  against  those  persons  and 
firms  who  are  today  violating  existing  copyrights  by  systematic  commercial  in- 
fringement ;  and  the  "limited"  copyright  it  would  confer  is  actually  far  more 
extensive  than  the  conventional  copyriglit  protection  which  inures  to  composers 
and  authors.  Their  creations  cannot  be  monopolized  by  a  single  recording  com- 
pany, but  are  subject  to  a  compulsory  licen.se  provision  at  a  two  cents  (2^)  per 
copy  statutory  royalty  as  provided  by  Title  17  T\S.C.  Section  1. 

3.  /Sf.  646  is  monopolistic. — While  it  purports  to  give  protection  to  the  perform- 
ance embodied  in  a  sound  recording,  the  beneficiary  is  the  recording  company 
rather  than  the  performer.  Recording  companies  are  in  the  main  powerful  con- 
glomerate enterprises  which  engulf  much  of  the  entertainment  and  communica- 
tions industries.  Fi'om  a  public  interest  standpoint,  it  seems  doubtful  that  more 
economic  power  should  be  placed  in  the  hands  of  RCA  and  CBS.  If  coi)y right 
protection  is  to  be  extended  to  cover  the  recorded  performances,  then  the  per- 
formers themselves  should  be  unambiguously  included  among  the  beneficiaries 
of  the  legislation. 

4.  (S.  646  must  be  amended. — At  a  minimum,  the  safety  valve  of  a  statutory 
royalty  provision  must  be  provided  so  as  to  guard  against  extortionate  prices  for 
copyrighted  sound  recordings.  Since  1909,  the  recording  companies  have  had  the 
advantage  of  such  a  proviso  in  their  dealings  with  composers  and  authors,  and 
in  simple  justice,  their  competitors  should  enjoy  similar  rights.  Moreover,  fair 
provision  must  be  made  so  that  the  beneficiaries  of  this  legislation  shall  include 
the  performers  themselves  whose  artistic  creations  serve  as  the  justification  for 
the  extended  copyright  protection  of  the  bill.  Finally,  since  in  fact  S.  646  does 
not  deal  with  the  serious  problem  of  systematized  commercial  copyright  in- 
fringement— i.e.,  pirating — condigned  amendments  are  much  in  order. 

In  further  support  of  our  position,  we  submit  as  Attachment  A  to  this  memo- 
random,  the  statement  of  the  Honorable  Philip  A.  Hart  concerning  S.  646  which 
states  in  pertinent  part  as  follows  : 

"The  bill  i^ending  before  the  Senate,  S.  646  is  sound  in  purpose,  troublesome  in 
design,  and  vague  in  reach.  Its  pun)Ose  is  to  prevent  record  'piracy,'  both  the 
illegal  form  of  piracy,  where  statutory  copyright  is  not  paid  and  legal  piracy 
where  all  statutory  liabilities  are  met.  The  latter  practice  is  characterized  by  the 
committee  report  as  unauthorized  as  well  as  the  former ;  even  though  the  latter 
complies  with  all  that  the  law  requires.  The  committee  report  makes  no  measure 
of  the  extent  of  the  problem,  the  availability  of  alternative  remedies,  nor  the 
effectiveness  of  the  remedy  chosen.  Indeed,  the  report  implicitly  acknowledges 
that  this  activity  is  a  recent  phenomenon.  The  report  is  a  further  indication  that 
rapid  technological  change  may  have  left  us  with  an  inadequate  legislative  record 
from  which  to  formulate  precise  remedies  for  carefully  defined  wrongs." 

Attachment  B  to  this  memorandum  is  the  proposed  existing  language  for  S. 
646.  Attachment  C  to  this  memorandum  is  our  proposed  amendment  which  pro- 
vides a  compulsory  license  feature. 

Finally,  and  as  Attachment  D  hereto,  we  submit  letters  showing  that  the 
products  which  our  clients  manufacture  and  sell  are  of  high  quality  and  are  in 
high  demand  by  the  consuming  public. 

I.    HISTORICAL    BACKGROUND,    ANALYSIS    AND    DEVELOPMENT 

A.  The  Period  of  Judicial  Confusion 

Phonograph  records  are  presently  not  entitled  to  copyright  protection.^ 
Section  4  of  the  Copyright  Act"  pi-ovides  that  "The  works  for  which  copyright 

1  B.  Rlnfrer  for  tlip  Subcomm.  on  Patents.  Trademarks,  and  Copvriehts  of  the  Comm.  on 
the  Judiciary.  Sfith  Cong..  2d  Ress..  Study  No.  20,  "The  Unauthorized  Duplication  of  Sound 
Reeordln?s."  note  1,  pp.  10-12.  wherein  an  excellent  discussion  of  the  common  law  theorv 
of  copyrisrht  is  contained  ;  R.  Callman  2,  "The  Law  of  Unfair  Competition  Trademarks  and 
Monopolies."  at  n.  2,  pp.  5.31-.''.2  (.Srd  ed.  1969)  wherein  a  thorousrh  review  of  all  of  the 
pertinent  case  law  and  recognized  extrajudicial  authorities  on  the  topic  is  given. 

2  17U.S.C.A.  §  4  (1952). 
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may  be  secured  under  this  title  sliall  include  all  writings  of  an  author."  The 
courts  have  narrowly  construed  what  is  and  what  is  not  a  statutory  writing. 

In  Capitol  Records,  Inc.  v.  Mercury  Records  Corp.,  ^  the  court  examined  the 
congressional  intent  behind  the  statute  by  reviewing  the  19U0  Report  of  the 
Committee  on  Patents.'  While  the  Committee  adopted  the  compulsory  license 
provision  ="  in  order  to  effectively  legislate  the  problems  raised  by  the  prevailing 
case  law  which  held  that  mechanical  reproductions  such  as  piano  rolls  were  not 
infringing  "copies"  under  the  prior  copyright  law,"  the  compulsory  license 
provision  "did  not  by  its  terms  render  plionograph  recordings  copyrightable 
works."''  The  Capitol  Records  court  used  the  rationale  that  since  phonograph 
records  were  not  copyrightable  prior  to  the  Copyright  Act,  and  because  the 
legislative  history  of  the  Act  showed  no  indication  of  a  desire  to  make  them 
copyrightable,  therefore  phonograph  records  while  icritiiKjs  in  the  constitutional 
sense,  are  not  protectable  writings  under  the  Copyright  Act. 

It  is  particularly  worthwhile  to  review  Judge  Learned  J.  Hand's  dissenting 
opinion  based  apparently  upon  Professor  Chafee's  reasoning  in  the  article  "Re- 
flections on  the  Law  of  Copyright."  **  Judge  Hand's  reasoning  was  that  by  bring- 
ing phonograph  records  under  the  protection  of  the  Copyright  Act  they  would  be 
subjected  to  the  same  remedial  measures  as  are  available  in  all  copyright 
infi-ingement  cases.  It  appears,  however,  that  this  would  be  contrary  to  the 
policy  of  the  compulsory  license  provision^  which  limits  the  liability  of  an 
unauthorized  record  manufacturer  to  the  payment  of  statutory  I'oyalties.^" 

The  Capitol  Records  case  caused  considerable  confusion — primarily  for  the 
reason  that  many  commentators  failed  to  see  its  limited  applicability.  Capitol 
Records  held  that  under  the  "law  of  the  State  of  New  York"  the  sale  of  a 
record  was  not  a  publication  of  the  performance  which  was  embodied  thereon. 

Judicial  confusion  followed  in  direct  proportion  to  the  increase  in  technology 
developed  during  World  War  II.  Cases  appeared  during  the  early  and  middle 
1050*s  to  go  in  all  directions  on  what  was  and  what  was  not  a  publication.  The 
matter  is,  however,  resolved  as  shown  by  the  following  cases. 

In  Grantz  v.  Harris,^  a  .jazz  impressario  brought  an  action  against  a  licensee. 
The  action  included  a  claim  for  unauthorized  re-recording.  The  court  held  as 
follows : 

"This  claim  is  based  partly  on  the  theory  that  ...  the  plaintiff  has  a  common 
law  property  in  the  musical  productions  themselves,  separate  from  the  property 
he  had  in  the  subject  masters  prior  to  their  sale.  ...  It  is  equally  clear  that 
if  plantifE  had  any  common  law  property  in  the  musical  productions  it  did  not 
survive  the  sale  of  the  subject  masters."  " 

On  appeal  the  Court,  of  Appeals  for  the  Second  Circuit,  in  an  option  by  Chief 
Judge  Swan,  held  with  respect  to  the  above  quoted  portion  of  the  trial  court 
decision : 

"We  agree  with  this  conclusion  and  see  no  need  to  add  to  his  [the  trial  judge's] 
opinion."  " 

This  case  therefore  involved  a  question  of  performance  rights  and  a  direct 
holding  that  the  sale  of  a  phonograph  record  constitutes  a  publication  of  the 
performance  embodied  there. 

The  Mclntyre  v.  Douhle-A  Music  Corp}''  case  concerned  the  song  "Tonight 
You  Belong  To  Me"  and  was  an  action  brought  by  a  music  arranger  of  a  record- 
ing of  the  song,  which  recording  had  sold  more  than  half  a  million  copies.  The 
court  held : 

"Here  plaintiff  made  and  caused  to  be  sold  for  unlimited  distribution  to  the 
general  public  hundreds  of  thousands  of  phonograph  records  of  his  arrange- 
ment. In  my  view,  this  was  a  general  publication  of  plaintiff's  arrangement  and 
destroyed  whatever  rights  he  had  in  the  arrangement  under  the  common  law 
of  copyrights. 

3  221  F.  2d  fi57  (2(1  Cir.  1055). 

*  H  R.  Rf'P.  No.  2222.  fiOtb  Confr.,  2d  Sess.  (1909). 

B17  TT.R.O.A.  §  l(o)   (1952). 

«  White  Smith  v.  Apnllo.  209  U.S.  1  (1908)  ;  see  Hpnrinss  on  R.  100(i  Beforf  the  Snbooinni. 
on  Patents,  Tr.idem.irks,  and  Copvricrhts  of  the  Senate  Conim.  on  the  ,Tiidiciary,  SOth  Cons.. 
2d  Sess.  at  13.3  (statement  of  Herman  Pinkelstein,  General  Counsel,  American  Society  of 
Comnn.sers,  Authors  &  Publishers). 

'Nlinmer  on  Convrisrht  at  n.  44  (1970). 

8  45  Col.  L.  R.  503,  7.33-7,36  (1945). 

«17  U.S.C.A.  §  1(e)   (1952). 

"  Capitol  Recorrts,  Inc.  v.  Mercuni  Records  Corp..  221  F.  2d  057.  at  n.  5.  p.  067. 

"  9.S  F.  Supp.  906  (S.D.  N.T.  1951),  aff'd  and  modified.  19S  F.  2d  5.S5  (2d  Cir.  1952). 

"  9.8  F.  Supp.,  suT>ra,  at  p.  910. 

"19.S  F.  2d  at  p.  5.85. 

"  166  F.  Supp.  681  (S.D.  Cal.  1958). 
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"General  publication  of  this  musical  arraugement  through  its  unrestricted 
sale  placed  it  in  the  public  domain."  (citations  omitted)'^ 

The  court  then  continued : 

"Plaintiff  has  no  cause  of  action  based  upon  common-law  copyright.  Neither 
has  he  a  cause  of  action  based  uix)n  unfair  competition  because  having  made  a 
general  publication  of  his  work,  he  had  no  protectable  property  right  which  the 
defendants  appropriated."  ^^ 

For  cases  to  the  same  effect  see  also  Mills  Mufiic  v.  Cromwell  Music; '"  Shapiro, 
Bernstein  d-  Co.  v.  Miracle  Record  Co.,'^^  Fashion  Originators'  Guild  v.  Federal 
Trade  Commission.^"  It  seems  clear  under  the  cases  cited  herein  that  publication 
of  the  record  itself  by  sale  or  otherwise  places  it  in  the  public  domain. 

B.  Scars,  Coinpco  and  Sinatra 

The  Capitol  Records  case  was  decided  prior  to  Scars,  Roebuck  d-  Co.  v.  Stiffel 
Co.,  supra,  and  Compco  Corp.  v.  Day-Brite  Lighting,  Inc.,  supra.  However, 
Judge  Hand's  dissent  in  Capitol  Records  is  clearly  prophetic  in  light  of  Sears 
and  Compco  as  well  as  CBS  v.  DcCosta.^"  Additionally,  the  Supreme  Court's 
reliance  on  O.  Ricordi  and  Co.  v.  Ilacndler,''^  would  seem  to  indicate  that  the 
Ricordi  case  and  not  Capitol  liccord.'^  is  valid  today.  Finally,  in  Sinatra  v.  Good- 
year Tire  d  Rubier  Co.j^'^  the  Court  quotes  with  approval  from  Hand's  di.ssent 
in  Capitol  Records. 

The  Court's  decision  in  Sinatra  on  November  20,  1970  constitutes,  so  far  as  we 
are  aware,  the  final  resolution  of  the  old  Capitol  Records  case  as  well  as  an 
imi)ortant  interpretation  of  the  Supreme  Court's  decision  in  Sears  and  Compco^ 
In  Sinatra,  the  plaintiff  alleged  that  the  defendant  had  cfipied  her  performance  of 
a  pai-ticular  musical  composition.  "These  Boots  Are  Made  For  Walkin':"  that 
defendant  had,  through  her  recording,  developed  a  secondary  meaning  in  her 
performance;  and  that  defendant  by  copying  that  performance  was  attempting 
to  cause  confusion  in  the  minds  of  the  public  and  was  thereby  "passing  off"  its 
performance  as  being  that  of  plaintiff.  The  trial  court  entered  summary  judgment 
for  the  defendant. 

The  Court  of  Appeals  affirmed  and  reasoned,  inter  alia,  that  plaintiff's  claim 
was  barred  by  the  Supreme  Court's  decision  in  Sears  and  Compco : 

"Across  all  of  these  cases  fall  the  shadows  of  Sears,  Roebuck  d  Co.  v.  Stiffel 
Co.,  376  U.S.  225  (1964),  and  Compco  Corp.  v.  Day-Brite  Lighting,  Inc.,  376  U.S. 
234  (1964).  In  those  two  cases  the  Court  announced,  or  we  should  probably  more 
properly  say.  reaffirmed  the  'strong  federal  policy  favoring  free  competition  in 
ideas  which  do  not  merit  or  qualify  for  patent  protection'  .... 

"The  Court  made  it  very  clear  that  just  as  a  state  could  not  encroach  upon  the 
federal  patent  laws  directly  it  could  not  do  so  indirectly  under  the  gui.se  of  en- 
forcing its  laws  against  unfair  competition  where  those  laws  would  clash  with 
the  federal  objectives."  ^ 

In  closing,  it  pointed  out  that  denial  of  relief  to  Miss  Sinatra  protected  both 
the  copyright  proprietor  and  the  public. 

"[A]s  Judge  Hand  pointed  out  in  his  dissent  in  Capitol  Records,  Inc.  v.  Mer- 
cury Records  Corp.,  221  F.  2d  657.  666-667  (2d  Cir.  1955)  to  allow  unfair  com- 
petition protection  where  Congress  has  not  given  federal  protection  is  in  effect 
granting  state  coi^yright  benefits  without  the  federal  limitations  of  time  to  per- 
mit definite  public  domain  use."  ^ 

In  Sinatra,  Sears  and  Compco,  the  courts  have  relied  primarily  upon  the  right 
of  the  public  to  free  access  to  uncopyrighted  works  in  the  public  domain.  The 
manner  in  which  the  copy  is  made,  whether  mechanically,  electronically  or 
vocally,  is  irrelevant  in  this  respect.  In  Sinatra,  as  in  Sears  and  Compco.  the 
court  was  concerned  with  the  maintenance  of  the  federal  limitations  on  copy- 
right protection.  A  distinction  between  copying  and  imitating  would  defeat  such 
a  concern. 

C.  Conclusion 

The  companies  which  are  in  opposition  to  S.  646  are  either  already  {laying 
statutory  royalties  directly  to  the  composer  or  his  representative  or,  have  sought 

1=  166  F.  Supp.,  .supra,  at  682-83. 

'^«  Ihid. 

"  126  F.  Supp.  .54.  69-70  (S.D.  N.Y.  1954). 

"91  F.  Supp.  47.S,  475  (N.D.  111.  1950). 

i»  144  F.  2(1  80.  83  (2d  Cir.  1950). 

2"  337  F.  2d  315.  319  fist  Cir.  1967),  389  U  S.  107  (1968). 

31  194  F.  2d  914  (2d  Cir.  1952). 

=^  435  F.  2d  711  (9th  Cir.  1970). 

23  435  F.  2d  supra  at  9-10. 

2*435  F.  2d  supra  at  11. 
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to  pay  statutory  royalties  pursuant  to  a  mechanical  license  and  have  not  been 
allowed  to  do  so.  The  royalty-paying  tape  manufacturer,  selling  tapes  of  records 
in  the  public  domain  is  engaged  in  lawful  business  activities  sanctioned  by  the 
Supreme  Court  of  the  United  States.  These  manufacturers,  if  S.  646  is  enacted, 
will  simply  go  out  of  business.  The  proposed  legislation  will  not,  we  submit, 
force  from  the  marketplace  the  non-royalty  paying  pirate  who  will  be  lured  by 
high  profits. 

It  is  difficult  to  believe  that  the  sponsors  of  S.  646  are  serious  in  any  asser- 
tion that  the  bill  will  eradicate  piracy.  We  believe  that  the  underlying  reason 
that  the  major  record  companies  support  S.  646  is  that  legitimately  operating 
tape  companies  are  able  to  manufacture  a  quality  product  at  a  low  cost  and 
vigorously  compete  with  not  only  the  record  companies  but  their  licensees — the 
large  tape  companies. 

II.    S.    (j4  6   as   a   legislative   ALTERNATIVE   TO  THE   EXISTING    STATE   OP   THE   LAW 
IS   UNWARRANTED    AND   AMBIGUOUS 

A.  Introduction 

Legislative  attempts  to  provide  a  copyright  for  sound  recordings  go  back  as 
far  as  1906.  Congress  has  repeatedly  and  specifically  refused  to  grant  copyright 
protection  to  musical  recordings. 

The  Report  of  the  Committee  on  Patents,  which  accompanied  the  House  of 
Representative's  bill  which  is  now  Title  17  U.S.C.A.  §l(e),  stated,  immediately 
following  the  discussion  of  §  1(e)  : 

"It  is  not  the  intention  of  the  committee  to  extend  the  right  of  copyright  to 
the  mechanical  reproductions  themselves,  but  only  to  give  the  composer  or 
copyright  proprietor  the  control,  in  accordance  with  the  provisions  of  the  bill, 
of  the  manufacture  and  use  of  such  devices."  ^ 

No  less  than  31  bills  have  been  introduced  in  Congress  between  1906  and 
1951,  which  would  have  provided  copyright  protection  to  phonograph  records. 
In  spite  of  Congress'  historical  reluctance  to  treat  sound  recordings  as  subject 
to  copyright  protection,  S.  646  purports  to  provide  a  constitutionally  valid  limited 
copyright  for  such  sound  recordings.  The  bill  is  written  in  the  form  of  an  amend- 
ment to  the  1909  Act. 

The  creation  of  such  a  limited  copyright  has  been  under  consideration  by  the 
Congress  for  a  number  of  years  in  connection  with  the  general  revision  of 
the  copyright  law.  Such  a  provision  was  included  in  the  Copyright  Provision 
Bill  passed  by  the  House  of  Representatives  during  the  90th  Congress  as  well 
as  in  the  Copyright  Provision  Bill  which  the  Senate  Subcommittee  on  Patents, 
Trade-Marks  and  Copyrights  held  extensive  hearings  on  in  1967. 

In  spite  of  the  fact  that  a  proposal  for  a  limited  copyright  for  sound  record- 
ings has  been  before  Congress  for  several  years,  no  developed  or  firm  opposition 
to  the  proposal  has  been  forthcoming.  The  reasons  for  this  fact  are  twofold : 
First,  many  of  the  so-called  tape  pirates  in  existence  today  were  not  in  business 
in  1967.  Second,  tape  technology  and  use  has  accelerated  at  a  very  rapid  rate 
over  the  last  four  or  five  years,  and,  accordingly,  the  record  industry  is  now 
pressing  for  legislation  which  will  have  the  exclusive  effect  of  putting  royalty- 
paying  tape  manufacturers  out  of  business. 

B.  What  Does  S.  646  Really  Accomplish? 

S.  646  provides  for  a  limited  copyright  for  sound  recordings  though  it  should 
be  noted  that  "[the]  copyrightable  work  comprises  the  aggregation  of  sounds 
and  not  the  tangible  medium  of  fixation.""*  It  is  apparently  in  this  manner 
that  "sound  recordings"  and  "reproductions  of  sound  recordings"  are  differen- 
tiated. The  Senate  Committee  Report  explains  and/or  justifies  the  distinction 
noting  that  the  copyrjghtaltle  elements  in  a  sound  recording  will  usually  be 
authored  by  both  the  individual  whose  performance  is  fixed  on  the  record  and 
the  record  producer  who  sets  up  the  recording  session,  electrically  processes 
the  sonnd,  and  edits  them  into  a  final  .sound  recording.  The  distinction,  how- 
ever, is,  we  believe,  vague  at  best  and  ambiguous.  According  to  the  Senate 
Report,  S.  646  not  only  creates  a  limited  copyright  in  the  record  itself  l)ut  »iay 
give  copyright  production  of  some  type  to  the  performer.  At  the  very  least, 
ambigiiities  and  doubts  sliould  be  resclvod  and  the  House  Oomniittoe  Rei>ort 
should  be  drafted  to  further  explain  the  distinction  between  the  record  itself 
and  the  performance. 


25  Report  of  Committee  on  Patents.  H.R.  Rep.  No.  2222,  60tJ'.  Congr..  2(1  Soss.  10. 
28 Senate  Committee  on  the  Judiciary  Report    [To  accompany   S.   646],  92d  Cong.,    1st 
ess.,  p.  4. 
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Section  2  of  proposed  S.  646  merely  grants  and  pro^'ides  that  the  copyright 
holder  shall  have  all  the  remedies  available  under  Title  17  dealing  with  infringe- 
ments of  copyright  but  that  in  the  case  of  lawful  infringement  for  profit  the 
infringer  is  subject  to  criminal  prosecution  under  Section  104.  The  existing 
statutory  provision  in  Title  17  limits  the  remedy  for  such  unauthorized  use  of 
musical  works  to  the  payment  of  a  royalty  of  two  cents  (2<0  on  each  part  manu- 
factured and  a  discretionary  award  of  not  more  than  six  cents  (6<). 

No  doubt  StHL'tion  2  of  proposed  S.  646  provide.s  for  increased  penalties  and 
firmer  sanctions.  We  submit,  however,  that  the  added  language  in  Section  2 
will  hardly  be  responsible  for  any  abatement  in  the  prol)lem  which  the  bill  pur- 
ports to  address.  The  reasons  for  our  belief  in  this  regard  are  as  follow :  Tape 
pirates  who  do  not  pay  .statutory  royalticvS  and  who  have  made  no  attempt  to 
pay  such  royalties  represent  an  irresponsible  segment  of  the  business  com- 
iininity.  For  example,  these  individuals  or  companies  likely  do  not  pay  federal 
and  .state  taxes  or  comply  with  the  minimum  wage  requirements  of  the  Fair 
I^abor  Standards  Act.  The.se  operators  move  from  place  to  place,  from  state  tO' 
state,  using  mobile  equipment  set  up  in  vans  or  at  mo.st  temporarily-utilized 
garages  or  warehou.ses.  These  operators  are  lured  primarily  by  a  modest  capital 
requirement  to  enter  the  business  coupled  with  high  profits  through  .sales.  It  is 
unlikely  that  the  proAasions  of  Section  2  of  proposed  S.  646  will  have  any  effect 
on  these  oi)erators  at  all. 

On  the  otlier  hand,  legitimate  manufacturers  of  tape  music  who  are  now 
paying  statutory  royalties  and  are  lawfully  in  business  under  Searfi,  Compco 
and  Sinatra  will  be  required  under  S.  646  to  go  out  of  business.  Aside  from  any 
consideration  of  the  public  interest,  this  result  is  completely  unfair. 

We  submit,  that  the  proposed  S.  646  does  not  and  cannot  get  at  the  problem 
which  its  supporters  allege  to  be  their  goal. 

C.  The  Need  For  a  Compulsory  License 

We  firmly  support  any  attempt  by  Congress  or  the  courts  to  drive  from  the 
marketplace  those  tape  companies  who  are  copying  records  AAithout  paying 
statutory  royalties.  The  proposed  legi.slation,  however,  fails  to  take  into  con- 
sideration the  fact  that  le.gitimate  tape  pirates  stand  ready,  willing  and  able  to 
pay  a  reasonable  price  directly  to  the  record  company  for  each  use.  Under 
existing  law,  the  payment  of  a  .statutory  royalty  pursuant  to  a  mechanical  license 
is  paid  to  the  copyright  holder  or  his  representative.  Proposed  S.  646  would 
create  a  limited  copyright  in  sound  recordings  but  would  prohibit  any  duplication. 
Accordingly,  the  record  companies  already  in  posses.sion  of  integrated  monopoly 
power  will  be  able  to  dictate  extortionate  licensing  terms  and  thus  increa.se  the 
cost  of  taped  music  to  the  consumer.  The  clear  remedy  for  this  undesirable  result 
is  that  S.  646  be  amended  as  per  Attachment  C  to  provide  a  compulsory  license  at 
a  reasonable  rate  to  be  determined  by  this  Committee. 

To  date,  we  have  heard  no  .sensible  arguments  again.st  a  compulsory  license. 
The  Senate  Committee  on  the  Judiciary,  in  its  Report  on  S.  646,  treated  the 
compulsory  license  argument  in  a  conclusory  fashioii  as  follows  : 

"The  committee  sees  no  justification  for  the  granting  of  a  compulsory  license 
to  copy  the  finished  product,  which  has  been  developed  and  promoted  through  the 
efforts  of  the  record  company  and  the  artists.  Any  unauthrized  mannf;)cturer 
who  wishes  to  produce  a  record  containing  the  same  songs  may  do  so  by  paying 
the  mechanical  royalty  and  making  the  .same  investment  in  production  and  talent 
as  is  being  done  by  the  authorized  record  companies."  " 

We  hardly  think  this  answers  the  question.^*  What  the  Senate  Committee  has 
suggested  is  that  we  obtain  capitalization  and  go  into  the  record  business.  When 
the  existing  Copyright  Act  was  being  considered  in  1909  and  the  publishing  com- 
panies were  in  a  monopoly  position.  Congress  did  not  .suggest  to  the  infant  record 
industry  that  it  go  out  into  the  marketplace  and  hire  its  own  songwriters.  Con- 
gress at  this  time  determined  that  it  would  be  in  the  public  interest  to  balance 
the  concentration  of  power  in  the  publi-shing  companies  by  providing  a  statutory- 
royalty.  The  rate  was  fixed  at  two  cents  (2c')  per  use.  It  is  .safe  to  say.  we  submit, 
that  had  Congress  not  provided  a  statutory  royalty  for  the  infant  record  industry 
the  publishing  companies  would  have  demanded  exorbitant  licensing  fees.  The 

^  Ihid,  p.  6. 

-« It  is  respectfully  suggested  that  counsel  for  Subcommittee  No.  3  review  the  most 
current  thinldng  on  the  copyrightabIlit.v  of  phonograph  records  as  noted  in  S.  Brever,  "The 
Uneasy  Case  for  Copyright :  A  Study  of  Copyright  in  Books,  Photocopies  and  Computer 
Programs,''  84  Harvard  Law  Review  281  (1970). 
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infant  record  industry  would  have  been  in  no  position  to  pay  high  licensing  fees 
and  the  result  would  likely  have  been  : 

(a)  retardation  in  record  industry  growth  : 

( b )  excessive  concentration  of  power  in  the  publishing  business  ; 

(c)  higher  cost  for  market  entry  into  the  record  industry  ;  and 

( d)  higher  cost  of  product  to  the  consumer. 

What  the  record  companies  now  desire  is  an  act  of  Congress  creating  a  limited 
copyright  in  a  record  so  that  they  will  be  able  to  license  whom  they  wish  to  make 
tapes  at  whatever  price  they  deem  just  and  reasonable. 

D.  Conclusion 

We  believe  that  the  role  of  Congress  involves  the  balancing  of  interests  so 
that  whenever  ixtssible  the  consuming  public  receives  the  best  product  at  the 
least  cost.  We  believe  that  a  compulsory  license  will  provide  a  vehicle  toward 
this  end  and  strongly  urge  that  S.  646  not  be  reported  without  the  addition  of  a 
compulsory  license. 

Respectfully  submitted. 

Rowley  &  Scott, 
Attorneys  for  G  d  G  Sales,  Inc., 
Eastern  Tape  Corp.,  Custom  Recording  Co. 


Attachment  A 

Statement  of  Hon.  Philip  A.  Hart  Concerning  S.  646 

(As  reported  in  the  Congressional  Record,  April  29,  1971,  at  page  S5941) 

Mr.  Hart.  Mr.  President,  the  able  Senator  from  Arkansas  has  correctly  re- 
ported to  the  Senate  the  course  that  the  pending  bill  followed  in  the  subcom- 
mittee and  the  full  conmiittee.  Most  particularly,  when  the  bill  was  considered 
at  the  executive  session  of  the  full  committee,  no  opposition  and  no  questions 
were  raised.  Unfortunately,  my  schedule  had  me  in  attendance  at  a  hearing  of 
the  Commerce  Committee  in  Seattle,  Wash,  on  the  day  of  the  executive  session 
of  the  Judicial  Committee.  As  a  consequence,  the  questions  I  raise  now  were  not 
raised  in  committee.  For  this,  I  am  in  a  sense  apologetic. 

Mr.  President,  the  Founding  Fathers  authorized  Congress  to  exercise  legislative 
power  "to  promote  the  progress  of  science  and  useful  arts,  by  securing  for  limited 
times  to  authors  and  inventors  the  exclusive  right  to  their  respective  writings  and 
discoveries."  This  grant  of  and  limit  upon  the  power  of  Congress  has  given  rise 
to  copyright  protection,  a  power  to  impose  "a  tax  on  readers  for  the  purpose  of 
giving  a  bounty  to  writers."  T.  Macaulay,  Speeches  on  Copyright  25-C.  Gaston, 
ed.,  for  1914. 

Although  there  is  little  by  way  of  "legislative  history"  on  this  provision  of  the 
Constitution,  it  is  clear  that  copyright  protection  was  intended  to  benefit 
"authors"  of  "wrtings"  ^or  a  limited  period  of  time  in  order  to  promote  the 
progress  of  science  and  the  useful  arts.  Like  the  other  constitutional  delega- 
tions of  authority  to  Congress,  the  copyright  clause  is  both  a  grant  of  power  and 
a  limitation  upon  the  power  of  Congress  to  act  in  this  field. 

The  bill  pending  before  the  Senate,  S.  646,  is  sound  in  purpose,  troublesome  in 
design,  and  vague  in  reach.  Its  purpose  is  to  prevent  record  "piracy,"  both  the 
illegal  form  of  piracy,  where  statutory  copyright  is  not  paid  and  legal  piracy 
where  all  statutory  liabilities  are  met.  The  latter  practice  is  characteried  by  the 
committee  report  as  unauthorized  as  well  as  the  former ;  even  though  the  latter 
complies  with  all  that  the  law  requires.  The  committee  report  makes  no  measure 
of  the  extent  of  the  problem,  the  availability  of  alternative  remedies,  nor  the 
effectiveness  of  the  remedy  chosen.  Indeed,  the  report  implicitly  acknowledges 
that  this  activity  is  a  recent  phenomenon.  The  report  is  a  further  indication  that 
rapid  technological  change  may  have  left  us  with  an  inadequate  legislative 
record  from  which  to  formulate  precise  remedies  for  carefully  defined  wrongs. 

The  bill  is  troublesome  in  design  since  the  protection  gi-anted  is  not  precisely 
located.  The  committee  report  acknowledges  that  "the  copyrightable  work  com- 
prises the  aggregation  of  sounds  and  not  the  tangible  medium  of  fixation."  How- 
ever the  report  then  goes  on  to  state  : 

"The  copyrightable  elements  in  a  sound  recording  will  usually,  though  not 
always,  involve  "authorship"  both  on  the  part  of  performers  whose  performance 
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is  captured  and  on  the  part  of  the  record  producer  responsible  for  setting  up  the 
recording  session,  capturing  and  electronically  processing  the  sounds,  and  com- 
piling and  editing  them  to  make  the  final  sound  recording." 

Consequently,  the  location  of  copyright  protection  Is  left  unclear — is  it  in  the 
performer,  the  recorder,  or  the  record — as  the  report  acknowledges.  Granting 
copyright  to  the  record  would  seem  inconsistent  with  the  constitutional  grant 
to  provide  cO'pyright  protection  where  one  cannot  be  classified  as  an  author  of 
a  writing. 

The  reach  of  the  proposed  bill  is  vague  even  if  authorship  is  located.  The 
"author"  is  granted  the  exclusive  right  to  "reproduce  and  distribute  to  the 
public  by  sale  or  other  transfer  of  ownership,  or  by  rental,  lease,  or  lending,  repro- 
ductions of  the  copyrighted  work."  A  proviso  limits  the  right  of  reproduction  to  the 
duplication  of  the  sound  recording  in  a  "tangible  form  that  directly  or  indirectly 
recaptures  the  actual  sounds  fixed  in  the  recording."  The  committee  report  does 
not  define  the  reach  of  this  grant  of  exclusivity  to  reproduce  and  distribute 
How  much  further  the  right  extends  beyond  exclusion  of  a  "pirate"  to  repro- 
duce an  exact  copy  on  a  disc  or  tape  is  not  clear.  In  a  field  of  rapid  technological 
change  we  should'be  careful  not  to  erect  barriers  to  the  evolution  of  technology. 

In  part,  my  confusion  results  from  the  use  of  the  copyright  grant  to  attack 
the  problem  of  record  piracy.  Presumably,  the  committee  believes  record  piracy 
imperils  the  investment  of  risk  capital  in  the  recording  industry,  although  no 
measure  of  this  peril  is  made.  This  may  well  be  so,  and  it  may  be  a  wrong  in 
need  of  a  remedy.  But  neither  the  patent  grant  nor  the  copyright  grant  were 
intended  to  protect  the  separate  interest  of  an  entrepreneur's  investment  of 
risk  capital.  They  are  limited  to  the  protection  of  authors  and  inventors  for  the 
purpose  of  encouraging  the  disclosure  of  inventions  and  the  publication  of 
writings.  Consequently,  the  use  of  copyright  to  protect  the  investment  of  risk 
capital  by  nonauthors  is  not  within  the  scope  of  the  constitutional  grant. 

This  does  not  mean  we  should  be  unconcerned  with  the  problem  of  protecting 
the  investment  of  risk  capital,  if  investigation  reveals  that  the  current  state  of 
the  general  law  is  incapable  of  protecting  worthwhile  investment  of  risk  capital 
in  the  music  industry.  Granting  record  companies  copyright  protection  in  the 
process  of  reducing  a  performance  to  a  tangible  recording  capable  of  reproduc- 
tion, is  being  done  to  protect  the  "substantial  income"  these  nonauthors  derive 
from  the  sale  of  records.  This  kind  of  remedy  for  the  problem  of  "piracy"  may 
well  stamp  out  the  "pirates."  but  at  the  .same  time  may  well  secure  the  monopoly 
profits  of  record  companies  for  activity  which  is  not  within  the  purpose  of 
granting  copyright  protection. 

While  I  am  not  an  expert  on  the  economics  and  jurisprudence  of  copyright, 
much  less  the  practical  problems  of  the  music  industry,  it  would  seem  to  me 
that  careful  thought  and  investigation  of  alternatives  may  yield  a  less  question- 
able and  more  precise  remedy  for  any  wrong  which  exists. 

For  example,  the  extension  of  copyright  protection  to  the  performer  of  a 
musical  work  captured  in  a  tangible  form,  coupled  with  adequate  remedies,  may 
prove  a  more  successful  but  less  drastic  step  to  curb  unjust  piracy.  Some  thought 
might  be  given  to  restricting  the  channels  of  distribution  of  unfairly  pirated 
mu.sical  performances  by  penalizing  anyone  who  knowingly  distributes  pirated 
recordings.  Compulsory  licensing  of  whatever  right  is  granted  by  S.  QiQ  would  at 
least  reduce  the  scope  of  the  monopoly  granted  if  the  Congress  is  unsure  of  the 
economic  facts  for  and  against  this  proposal. 

As  I  have  indicated.  I  am  not  an  expert  on  copyright  or  the  music  industry. 
However,  the  extension  of  copyright  protection  siiould  not  be  lightly  taken  since 
it  has  the  effect  of  carving  out  an  exclusive  monopoly  over  an  expression  of  an 
idea.  It  is  also  the  creation  of  a  form  of  property  which  gives  the  property  holder 
a  right  to  tax  the  use  of  the  property  or  totally  exclude  any  use.  I  am  not  pre- 
pared to  say  that  an  artist's  creation  or  performance  is  not  entitled  to  copy- 
right protection,  although  there  are  some  who  seriously  suggest  that  the  best 
interests  of  society  may  be  served  by  abolishing  some  forms  of  copyright  pro- 
tection. S.  Breyer,  "The  Uneasy  Case  for  Copyright :  A  Study  of  Copyright  in 
Books,  Photocopies  and  Completer  Programs,"  84  Harvard  Law  Review  281 
(1970). 

By  the  same  token,  I  am  not  willing  to  extend  copyright  protection  without 
clear  and  convincing  evidence  that  we  reward  an  author  for  his  writings  in  order 
to  promote  science  or  the  useful  arts.  And,  I  must  reluctantly  vote  no  when  we 
extend  copyright  protection  for  any  other  purpose,  regardless  of  how  laudable 
that  purpcse  may  be.  It  is  a  misuse  of  the  copyright  grant ;  it  is  the  extensi<m 
of  a  monopoly  over  the  expression  of  ideas ;  and  it  is  doubtful  that  we  will  con- 
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stitutionally  remedy  the  problem  of  piracy  without  further  thought  and  examina- 
tion of  alternatives  available. 

An  artist's  exi>ression  should  be  as  free  as  possible,  consistent  with  the  need 
to  compensate  the  artist  to  induce  the  expression.  Vesting  copyright  protection 
in  the  record  manufacturer  may  end  the  free  ride  of  the  pirate,  but  it  may  well 
restrict  the  widest  dissemination  of  the  artist's  expression  without  adding  to 
the  compensation  of  the  artist.  Thus,  my  vote  nay  is  not  a  vote  for  the  pirate 
and  against  the  artist  or  even  against  the  record  company.  My  vote  nay  is  for 
the  widest  dissemination  of  the  expression  of  ideas  in  a  manner  consistent 
with  the  constitutional  grant  of  copyright  authority.  My  vote  nay  is  for 
further  study  of  the  issue  of  piracy  with  a  view  toward  clearer  definition  of  the 
problem  and  a  more  precise  remedy  consistent  with  our  constitutional  authority. 


Attachment  B 

Changes  in  Existing  Law 

In  compliance  with  subsection  (4)  of  rule  XXIX  of  the  Standing  Rules  of 
the  Senate,  changes  in  existing  law  made  by  the  bill,  as  reported,  are  shown  as 
follows  (existing  law  proposed  to  be  omitted  is  enclosed  in  black  brackets,  new- 
matter  is  printed  in  italic,  existing  law  in  which  no  change  is  proposed  is  shown 
in  roman)  : 

(Act  of  July  30, 1947,  ch.  391  (62  Stat.  652  ;  17  U.S.C.) ) 

§  1.  Exclusive  rights  as  to  copyrighted  works 

Any  person  entitled  thereto,  upon  complying  with  the  provisions  of  this  title, 
shall  have  the  exclusive  right : 

(a)   To  print,  reprint,  publish,  copy  and  vend  the  copyrighted  work; 


(/)  To  reproduce  and  distribute  to  the  public  by  sale  or  other  transfer  of 
ownership,  or  by  rental,  lease,  or  lending,  reproductions  of  the  copyriyhtcd  worlc 
if  it  be  a  sound  recording:  Provided,  That  the  exclusive  right  of  the  owner  of  a 
copyright  in  a  sound  recording  to  reproduce  it  is  limited  to  the  right  to  duplicate 
the  sound  recording  in  a  tangible  form  that  directly  or  indirectly  recaptures  the 
actual  sounds  fixed  in  the  recording:  Provided  further,  That  this  right  does  not 
extend  to  the  maldng  or  duplication  of  another  sound  recording  that  is  an  inde- 
pendent fixation  of  other  sounds,  even  though  such  sounds  imitate  or  simulate 
those  in  the  copyrighted  sound  recording;  or  to  reproductions  made  by  trans- 
mitting organizations  exclusively  for  their  own  use. 

*****  *  * 

§  5.  Classification  of  works  for  registration 

The  application  for  registration  shall  specifiy  to  which  of  the  following  classes 
the  work  in  which  copyright  is  claimed  belongs  : 

(a)  Books,  including  composite  and  cyclopedic  works,  directories,  gazetteers, 
and  other  compilations. 


(w)  Sound  recordings. 


§  19.  Notice;  form 

The  notice  of  copyright  required  by  section  10  of  this  title  shall  consist  either 
of  the  work  "Copyright."  *  *  * 

In  the  case  of  reproductions  of  works  specified  in  subsection  (n)  of  section  5 
of  this  title,  the  notice  shall  consist  of  the  symbol  P  (the  letter  P  in  a  circle), 
the  year  of  first  publication  of  the  sound  recording,  and  the  name  of  the  owner 
of  copyright  in  the  sound  recording,  or  an  abbreviation  by  rrhich  the  name  can 
be  recognised,  or  a  generally  known  alternative  designation  of  the  owner:  Pro- 
vided, That  if  the  producer  of  the  sound  recording  is  named  on  the  labels  or  con- 
tainers of  the  reproduction,  and  if  no  other  name  appears  in  conjunction  with  the 
notice,  his  name  shall  be  considered  a  part  of  the  notice. 
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§20.  Same;  place  of  application  of;  one  notice  in  each  volume  or  number  of 
newspaper  or  periodical 

The  notice  of  copyright  shall  be  applied,  in  the  case  of  a  book  or  other  printed 
publication,  upon  its  title  page  or  the  page  immediately  following,  or  if  a  periodi- 
cal either  upon  the  title  page  or  upon  the  first  page  of  text  of  each  separate  number 
or  under  the  title  heading,  or  if  a  musical  work  either  upon  its  title  page  or  the 
first  page  of  music,  or  if  a  sound  recording  on  the  surface  of  reproductions  there- 
of or  on  the  label  or  container  in  such  manner  and  location  as  to  give  reasonable 
notice  of  the  claim  of  copyright.  One  notice  of  copyright  in  each  volume  or  in  each 
number  of  a  newspaper  or  periodical  published  shall  suflace. 


§26.  Terms  defined. 

In  the  interpretation  and  construction  of  the  title  "the  date  of  publication" 
shall  in  the  case  of  a  work  of  which  copies  are  reproduced  for  sale  or  distribution 
be  held  to  be  the  earliest  date  when  copies  of  the  first  authorized  edition  were 
placed  on  sale,  sold,  or  publicly  distributed  by  the  proprietor  of  the  copyright  or 
under  his  authority,  and  the  word  "author"  shall  include  an  employer  in  the  case 
of  works  made  for  hire. 

For  the  purposes  of  this  section  and  sections  10,  11,  13,  IJ/,  21,  101,  106,  109, 
209,  215,  hut  not  for  any  other  purpose,  a  reproduction  of  a  ivork  described  in 
subsection  5in)  shall  be  considered  to  be  a  copy  thereof.  "Sound  recordings"  are 
tvorks  that  result  from  the  fixation  of  a  sc7-ies  of  musical,  spoken,  or  other  sounds, 
but  not  including  the  sounds  accompanying  a  motion  picture.  "Reproductions  of 
sound  recordings"  are  material  objects  in  which  sounds  other  than  those  accom- 
panying a  motion  picture  are  fixed  by  any  method  now  knotvn  or  later  developed, 
and  from  which  the  sounds  can  be  perceived,  reproduced,  or  otherwise  communi- 
cated, either  directly  or  with  the  aid  of  a  machine  or  device,  and  include  the 
"parts  of  instruments  serving  to  reproduce  mechanically  the  musical  icork,"  "me- 
chanical reproductions,"  and  "inter chang able  parts,  such  as  discs  or  tapes  for 
use  in  mechanical  music-producing  machines"  referred  to  in  sections  1(e)  and 
101  (e)  of  this  title. 


Chapter  2. — Infringement  Proceedings 
*  *  *  *  *  *  * 

§  101.  Infringement 

If  any  person  shal  infringe  the  copyright  in  any  work  protected  under  the 
copyright  laws  of  the  United  States  such  person  shall  be  liable : 
(a)  Injunction. — 

To  an  injunction  restraining  such  infringement ; 


C(e)  Royalties  for  Use  of  Mechanical  Reproduction  of  Musical  Works.— 
Whenever  the  owner  of  a  musical  copyright  has  used  or  permitted  the  use  of 
the  copyrighted  work  upon  the  parts  of  musical  instruments  serving  to  repro- 
duce mechanically  the  musical  work,  then  in  case  of  infringement  of  such  copy- 
right by  the  unauthorized  manufacture,  use,  or  sale  of  interchaugable  parts,  such 
as  disks,  rolls,  bands,  or  cylinders  for  use  in  mechanical  music-producing  machines 
adapted  to  reproduce  the  copyrighted  music,  no  criminal  action  shall  be  brought, 
but  in  a  civil  action  an  injunction  may  be  granted  upon  such  terms  as  the  court 
may  impose,  and  the  plaintiff  shall  be  entitled  to  recover  in  lieu  of  profits  and 
damages  a  royalty  as  provided  in  section  1,  subsection  (e),  of  this  title:  Pro- 
vided also,  That  whenever  any  person,  in  the  absence  of  a  license  agreement,  in- 
tends to  use  a  copyrighted  musical  composition  upon  the  parts  of  instruments 
serving  to  reproduce  mechanically  the  musical  work,  relying  upon  the  compulsory 
license  provision  of  this  title,  he  shall  serve  notice  of  such  intention,  by  registered 
mail,  upon  the  copyright  proprietor  at  his  last  address  disclosed  by  the  records 
of  the  copyright  office,  sending  to  the  copyright  oflBce  a  duplicate  of  such  notice  ; 
and  in  ca.s'e  of  his  failure  so  to  do  the  court  may,  in  its  discretion,  in  addition  to 
sums  hereinabove  mentioned,  award  the  complainant  a  further  sum,  not  to  ex- 
ceed three  times  the  amount  provided  by  section  1,  subsection  (e),  of  this  title, 
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by  way  of  damages,  and  not  as  a  penalty,  and  also  a  temporary  injunction  until 
the  full  award  is  paid.] 

(e)  Interchangeable  Parts  for  Use  in  Mechanical  Musio-Fi-oducing  Ma- 
chines.— Interchangeable  parts,  such  as  discs  or  tapes  for  use  in  mechanical 
music-p7-oducing  machines  adapted  to  reproduce  copyrighted  musical  ivorks,  shall 
be  considered  copies  of  the  copyrighted  musical  works  which  they  serve  to  re- 
produce mechanically  for  the  purposes  of  this  section  101  and  sections  106  and 
109  of  this  title,  and  the  unauthorised  manufacture,  use  or  sale  of  such  inter- 
changeable parts  shall  constitute  an  infringement  of  the  copyrighted  work  render- 
ing the  infringer  liable  in  accordance  with  all  provisions  of  this  title  dealing  with 
infringements  of  copyright  and,  in  a  case  of  willfull  infringement  for  profit,  to 
criminal  prosecution  pursuant  to  section  lOJf  of  this  title.  Whenever  any  person,  in 
the  absence  of  a  license  agreement,  intends  to  use  a  copyrighted  musical  cmyiposi- 
tion  upon  the  parts  of  instruments  serving  to  reproduce  mechanically  the  musical 
work,  relying  upon  the  compulsory  license  provision  of  this  title,  he  shall  serve 
notice  of  such  intention,  by  registered  mail,  upon  the  copyright  proprietor  at  his 
last  address  disclosed  by  the  records  of  the  copyright  office,  sending  to  the  copy- 
right office  a  duplicate  of  such  notice. 


Attachment  C 

Proposed  Amendment  of  S.  646,  to  Provide  For  a  Compulsory  License 

Section  (a)  is  amended  to  read  as  follows:  [Added  language  is  in  italic] 
(a)  In  section  1,  title  17,  of  the  United  States  Code,  add  a  subsection  (f)  to 
read : 

"To  reproduce  and  distribute  to  the  public  by  sale  or  other  transfer  of  owner- 
ship, or  by  rental,  lease,  or  lending,  reproductions  of  the  copyriglited  work  if  it  be 
a  sound  recording :  Provided,  That  the  exclusive  right  of  the  owner  of  a  copyright 
in  a  sound  recording  to  reproduce  it  is  limited  to  the  right  to  duplicate  the  sound 
recording  in  a  tangible  form  that  directly  or  indirectly  recaptures  the  actual 
pounds  fixed  in  the  recording :  Provided  further.  That  this  right  does  not  extend 
to  the  making  or  duplication  of  another  sound  recording  that  is  an  indei>endent 
fixation  of  other  sounds,  even  though  such  sounds  imitate  or  simulate  those  in 
the  copyrighted  sound  recording;  or  to  single  ephemeral  recordings  made  by 
transmitting  organizations  for  their  own  use.  Afid  as  a  condition  of  extending 
the  limited  copyright  control  for  sound  recording  as  provided  by  this  subsection, 
any  other  person  may  have  a  license  thereunder  upon  the  payment  to  the  limited 
copyright  proprietor  of  a  royalty  of  on  each  copyrighted  sound  recording 

manufactured  by  him,  to  be  paid  in  addition  to  the  royalty  provided  by  subsection 
(c)  and  in  the  manner  thereby  provided." 


Attachment  D 

The  Jewel  Box, 

Burlington,  N.C. 
Mr.  Charles  Schafer, 
President,  Custom  Recording  Co., 
North  Augusta,  8.C. 

Dear  Mr.  Schafer:  Since  the  introduction  of  your  Custom-S  tape  line  into  our 
sales  inventory,  the  quality  level  in  all  four  categories  has  been  fantastic.  Returns 
for  all  reproduction  and  cartridge  quality  defects  has  been  running  around  4% 
compared  with  15%  return  rate  on  our  P&H  tape  line.  Sound  reproduction  is  so 
excellent  that  all  demonstration  cartridges  for  our  line  of  8  track  and  cassette 
players  are  exclusively  CustonvS. 

Your  servicing  staff  is  without  a  doubt  one  of  the  best  of  all  distributors/manu- 
facturers that  call  on  us  at  Holly  Hill. 

Keep  up  the  good  work  and  both  our  sales  will  continue  to  climb. 
Sincerely, 

Hal  Burns. 
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C.  &  M.  Salks, 

Hickory,  X.C. 
Charles  M.  Schafer, 
President,  Custom  Recording  Co., 
North  Augusta,  S.C. 

Dear  Sir:  My  experient-e  for  the  past  two  years  concerning  Ciuitom  S  tapes  is 
tliat  the  sound  is  superior  to  national  brand  tapes.  The  defective  merchandise  is 
much  less,  particularly  when  compared  to  Liberty/ United  Artist. 
With  this  in  mind,  I  remain, 
Very  truly  yours, 

(Signature  illegible.) 

Radio  TV  &  Record  Shop, 

Aiken,  8.C.,  May  25, 1911. 
Custom  Recording  Co., 
North  Augusta,  S.C. 

Gentlemen  :  In  answer  to  your  inquiry  concerning  the  quality  of  your  tapes  as 
compared  to  the  tapes  of  other  companies  I  have  found  that  we  get  less  returns 
with  your  tapes  and  that  the  quality  of  sound  on  yours  is  as  good  as  any  on  the 
market. 

"VVe  get  back  about  1  tape  of  yours  out  of  100  and  no  other  is  less  than  5%. 
Columbia  tapes  are  returned  as  defective  about  9  out  of  a  hundred,  RCA  about  7, 
and  in  general  about  7%  on  the  average. 

We  think  all  the  large  record  companies  could  improve  very  much  on  their 
quality  and  programs  on  their  tapes.  At  the  prices  they  charge  it  would  seem  that 
they  could  put  more  than  one  hit  song  on  a  tape. 
Very  truly  yours, 

H.  M.  Johnson,  Jr. 


Stereo  Village,  Inc., 

Decatur,  Ga. 
Mr.  Charles  Schafer, 
President,  Custom  Recording  Co., 
Noi'th  Augusta,  S.C. 

Dear  Sir  :  The  opportunity  to  express  piy  feelings  and  opinions  concerning  your 
products,  its  quality,  service,  and  most  important  it's  position  as  a  profitable  and 
sellable  item  Ln  my  stores  is  welcomed  and  appreciated.  The  managers  of  the 
individual  stores  liave  been  asked  to  relate  their  factual  experiences  with  Custom 
8  tapes  and  mail  them  personally  to  your  office.  As  general  manager,  an  overall 
view  might  be  in  order. 

First,  the  quality  of  Custom  8  tapes  is  self-explanatory,  in  our  average  2% 
return  factor.  This  defective  factor  compares  very  favorable  with  national  brand 
tapes.  Some  examples  of  return  factors  for  other  tapes  are  Columbia  at  9-10%, 
Liberty/United  Artist  at  10%,  CRT  at  8-10%,  Ampex  at  8-9%,  and  RCA  at  6-7%, 
for  a  few.  Directly  related  to  the  defective  factors  is  the  return  procedure.  Cosu- 
panies  such  as  Motown,  Columbia,  Liberty/United  Artist,  and  RCA  have  made  it 
increasingly  difficult  to  return  defective  tapes;  thiLS,  tying  up  my  company's 
money  in  non-sellable  merchandise.  Your  salesman,  at  least  twice  monthly,  di- 
rectly trade  or  accept  defective  tapes  for  credit,  no  questions  asked.  Fidelity  of 
sound  is  another  good  point  of  quality.  Apparently  Custom  8  tapes  are  produced 
on  top  quality  equipment,  as  the  quality  is  better  than  national  brand  tapes. 

Service  has  been  lightly  touched  upon  above,  but  can't  be  emphasized  enough. 
Your  salesmen  appear  to  be  dependable,  servicing  us  at  least  twice  monthly,  and 
always  keep  us  supplied  with  the  latest  in  your  line  of  tapes. 

Regardless  of  all  the  fine  points  mentioned  above,  the  value  of  a  product,  to  me, 
is  the  saleability  or  popularity  with  our  customers.  Your  ability  to  keep  abreast 
of  the  latest  hits  in  country  &  western,  rock,  and  soul  has  created  for  me  a  large 
group  of  followers,  both  young  and  old,  v.ho  specifically  ask  for  your  latest  tape 
in  their  particular  line  of  music  enjoyment. 

It  is  for  these  and  many  other  reasons,  that  I  look  forward  to  the  continued 
production  and  increased  sales  of  your  product,  with  this  in  mind  I  remain. 
Very  truly  yours. 

Dean  A.  Walters,  General  Manager. 
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RenTape, 
Roanoke,  Va.,  May  11, 1971. 
Custom  Tape, 
Greensboro,  N.C. 

Dear  Sirs  :  I  have  missed  your  representative  the  last  two  times  he  has  come 
by,  tonight  again ;  therefore,  I  thought  I  would  write. 

"  The  reason  my  bill  hasn't  been  paid  and  why  I  wanted  to  see  your  representa- 
tive is  that  I  have  some  concern  over  the  stability  of  the  so  called  "Bootleg 
Tai>e".  I  have  had  Capital,  Columbia,  and  Liberty  salesmen  tell  me  to  exi^ect  a 
crackdown,  and  possibly  on  me.  Tliis  is  the  trend  of  Billboard  articles  also. 

I  am  concerned  since  I  stock  about  50  to  100  of  your  tapes,  and  in  the  event  that 
your  business  would  cease,  I  could  be  stuck  with  tapes  I  couldn't  sell  as  well  as 
any  defects ;  therefore,  I  propose  to  either  return  my  present  stock  for  credit  and 
refund  if  warranted,  or  hold  back  payment  of  $150.00.  In  other  words,  I  will  pay 
you  whatever  is  due  each  month,  per  your  invoice,  with  $150.00  being  carried  from 
month  to  month,  this  being  my  protection  that  if  your  business  did  cease  to  exist, 
or  I  was  forced  to  stop  selling  Cxistom  Tapes.  I  would  not  be  stuck. 

I  am  satisfied  that  your  i>eople  and  business  is  ethical  and  honest  in  dealing 
with  me ;  however,  with  the  present  situation  as  it  is,  I  can't  take  a  chance  on 
having  merchandise  that  I  could  not  sell. 

I  am  remitting  a  check  with  this  letter  for  $136.50  leaving  a  balance  of  $150.00 
if  this  doesn't  meet  with  your  approval,  please  let  your  representative  know  and 
we  will  return  goods  on  his  next  trip. 
Sincerely, 

Doug  Dorman. 


Statement  of  Charles  A.  Schafer,  President,  Custom  Recording  Co.,  North 

Augusta,  S.  C. 

To  the  members  of  Subcommittee  No.  3,  House  Committee  on  the  Judiciary,  my 
name  is  Charles  A.  Schafer  and  I  am  President  of  the  Custom  Recording  Com- 
pany, North  Augusta.  South  Carolina. 

The  tape  cartridge  industry  is  in  serious  trouble  and  some  action  should  be 
taken  to  protect  not  only  the  tape  cartridge  industry  but  the  public  who  u.se  the 
product. 

At  least  one  simple  expedient  solution  to  illegal  tape  piracy  would  be  to  put 
.stringent  punitive  measures  in  the  present  federal  ,law.  The  proposed  measures 
in  Section  2  of  S.  646  are  inadequate. 

To  give  the  record  companies  a  limited  copyright  would  be  very  damiaging  to 
the  consumer  public  and  should  be  given  careful  and  thoughful  study.  I  believe 
that  such  a  study  wonld  reveal  that  the  songwriters  and  recording  artists  have 
been  exploited  by  the  record  industry  since  the  beginning  of  I'ecorded  music. 

You  will  note  that  I  refer  to  the  tape  cartridge  industry.  Tape  recording  began 
during  the  Second  World  War  but  the  sale  of  taped  music  has  only  reached  im- 
portant volumes  since  the  near  perfection  of  the  tape  cartridge  in  1067.  It  is  the 
tape  cartridge  itself  that  has  been  the  prime  factor  in  the  sudden  tape  explosion. 

The  record  comT)anies  have  produced  their  music  on  taped  recils  since  1948 
and  these  taped  recordings  could  have  been  pirated  easily  by  simply  plugging 
one  tape  recorder  to  another.  This  was  not  done  to  any  appreciable  extent  because 
until  the  tape  cartridge  was  developed  there  existed  no  substantial  market  for  the 
product  itself. 

I  .sipeak  on  the  subject  of  tape  cartridges  as  a  qualified  exjiert,  having  entered 
the  field  in  1958,  one  year  after  the  tape  cartridge  was  patented.  The  early  car- 
tridge was  primitive  when  compared  to  those  in  use  tod^ay.  I  began  in  1958  putting 
background  music  on  these  cartridges,  and  buying  masters  from  several  firms  who 
marketed  long-playing  tape  reels.  We  found  a  number  of  faults  in  the  early 
cartridges  and  worked  out  corrective  procedures  which  were  incorpoT'ated  into 
them  over  the  years.  I  believed  from  the  outset  that  the  future  of  recorded  miisic 
would  be  found  in  some  form  of  tape  car'bridge.  I  believe  that  the  ultimate  form  of 
recorded  music  is  still  undiscovered  but  that  as  technology  increases  it  will  be- 
come available. 

I  and  other  pioneers  in  the  field  produced  new  types  of  cartridges  and  worked 
to  improve  existing  t.vpes.  At  one  time,  I  was  using  as  many  as  six  (6)  different 
types  of  cartridges,  each  requiring  its  own  machine  and  differing  techniques  of 
recording. 
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During  these  years  many  of  us  tried  to  enlist  the  aid  of  the  record  companies 
in  developing:  the  cartridge  and  the  players.  They  were  not  interested  and  never 
contributed  in  any  significant  way  to  tape  cartridge  evolution.  In  the  early  days 
of  the  development  of  the  tape  cartridge  industry,  the  cost  of  a  cartridge  in  its 
finished  state  was  perhaps  five  (5)  times  greater  than  the  cost  of  an  album. 
Accordingly,  the  record  industry  believed  the  cost  to  be  too  high  in  comparison 
to  album  costs  and  that  the  consumer  would  not  pay  the  price.  II;  is  interesting  to 
note  that  today  both  albums  and  recorded  reels,  which  cost  approximately  the 
same  to  produce,  sell  for  approximately  the  same  as  a  tape  cartridge  costing  five 
(5)  times  as  much  to  produce.  It  is  my  opinion  that  by  creating  a  limited  copyright 
in  records  and  increasing  the  monopoly  power  in  the  record  companies  that  the 
tape  cartridges  marketed  by  these  companies  will  double  in  price  promptly. 

When  I  first  started  in  business  I  did  not  use  the  popular  music  of  record 
companies.  My  original  business  was  in  recording  funeral  services  for  use  by 
various  funeral  homes  in  my  home  state.  However,  during  this  period  of  time, 
many  other  cartridge  manufacturers  copied  iwpular  record  albums.  To  my 
knowledge,  there  was  never  any  objection  by  any  record  company  to  this  practice. 
The  record  companies  simply  ignored  the  still  infant  cartridge  field. 

It  was  not  until  the  final  development  of  the  8-track  cartridge  in  1967  that  the 
industry  was  at  last  on  its  way.  What  followed  is  interesting. 

I  began  using  popular  records  of  the  record  companies  and  in  so  doing  have 
complied  with  the  federal  copyright  law  by  paying  statutory  royalties.  My 
attorneys  wrote  to  the  various  record  companies  and  publishing  houses  inquiring 
how  we  might  properly  pay  the  royalties.  No  replies  were  received. 

At  about  the  same  period  of  time  in  1967,  the  record  companies,  seeing  a  good 
thing,  entered  the  tape  cartridge  field.  Consider  the  fact  that  Orrtronic  had 
developed  an  early  automobile  tape  cartridge  system  using  record  company  music 
as  early  as  1959.  Consider  that  I  put  tape  cartridges  in  hearses  to  provide  grave- 
side music  as  early  as  1962.  Suddenly,  seven  or  eight  years  later,  the  record 
companies  began  to  object  to  this  use  of  their  uncopyrighted  record.  Suddenly, 
the  recorded  tape  cartridge  business  is  big  business.  Suddenly,  the  record  com- 
panies bring  suits  all  over  the  United  States  seeking  to  put  the  pioneers  of  the 
field  out  of  business.  Suddenly,  the  record  companies  want  it  all  to  themselves 
and  are  seeking  legislation  toward  that  end. 

The  young  people  of  America  like  their  music  in  cartridges  and  this,  coupled 
with  new  technology,  explains  the  phenomenal  growth  of  the  industry.  The 
consumer  interest  is  now  in  danger.  Unless  the  non-royalty  paying  duplicator  is 
stopped  the  purchasers  of  tape  cartridge  music  will  soon  distrust  the  quality  of 
all  tape  cartridges  and  stop  buying  the  product. 

If  the  record  companies,  however,  are  allowed  to  expand  their  present  monop- 
oly position  the  tape  cartridge  consiuning  public  will  be  required  to  pay  exorbitant 
prices  and  in  many  cases  be  forced  to  pay  for  11  songs  it  does  not  want  in  order 
to  get  1  song  it  does  want.  I  stress  this  point  for  the  reason  that  my  company 
never  copies  a  tape  or  album  as  such ;  we  use  single  records  of  hit  .'^ongs  only. 

The  ideal  law  would  be  one  providing  for  compulsory  licensing  for  records  and 
tapes,  giving  the  producer,  artist,  and  songwriter  remuneration  for  their  efforts 
but  still  allowing  the  public  a  choice.  We  feel  the  songwriters  and  performing 
artists  should  receive  payment  for  their  talents,  not  only  from  tape  duplicators 
but  also  from  jukeboxes  and  radio  stations  whose  very  economic  life  stems  from 
the  work  of  these  talented  people.  We  feel  that  the  statutory  licensing  fee  should 
be  set  by  Congress  for  the  record  company  and  the  artist  as  Congress  has  already 
done  for  the  songwriter. 

Such  a  law  would  allow  all  tape  duplicators  to  remain  in  business  so  long  as 
they  pay  the  statutory  fees.  The  royalties  required  would  necessitate  prices  that 
are  fair  and  thus  encourage  quality  of  product  in  order  for  a  given  manufacturer 
to  remain  in  business.  Additionally,  such  a  law  would  allow  the  public  to  get 
the  music  it  wants  with  the  quality  and  content  it  deserves.  Such  a  law  is  in 
keeping  with  the  free  enterprise  system  and  the  best  American  traditions. 

All  we  ask  is  a  chance  to  compete  in  this  system,  legally  and  honorably.  We 
have  paid  our  royalties ;  we  are  operating  within  the  law.  We  believe  that  the 
best  way  to  drive  the  illegal  operator  from  the  market  is  to  encourage  the  legiti- 
mate operator  to  stay  in  business — not,  we  submit,  by  creating  an  additional 
monopoly  power  in  the  record  industry. 

We  earnestly  believe  that  failure  to  provide  a  compulsory  license  will  inure 
only  to  the  benefit  of  the  record  company  and  will  be  detrimental  to  the  interest 
of  the  American  public. 

I  would  be  happy  to  answer  any  (piestions  that  members  of  the  Subcommittee 
may  have. 
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Comments  Concerning  S.  646,  Pending  Before  SrscoMMiTTEE  No.  3,  House 
Committee  on  the  Judiciary,  by  Rowley  &  Scott,  Washington,  D.C.  :  Levixe. 
Goodman,  &  Murchison,  Charlotte,  N.C,  Richards  &  Shefte,  Charlotte, 
N.C. ;  AND  Beardsley,  Hufstedler,  &  Kemble,  Los  Angeles,  Calif. 

Mr.  Chairman,  Members  of  the  Committee,  my  name  is  Arthur  Leeds.  I  am 
associated  with  the  firm  of  Beardsley,  Hufstedler  &  Kemble,  in  Los  Angeles, 
California.  I  am  appearing  this  morning  on  behalf  of  G  &  G  Sales.  Inc.,  and  East- 
ern Tape  Corporation,  of  Charlotte,  North  Carolina,  as  well  as  Custom  Recording 
Company,  of  North  Augusta,  South  Carolina,  and  the  Tape  Industries  Association 
of  America  [TIAAl,  a  corporation  existing  under  the  laws  of  the  State  of 
California.  My  clients  include  manufacturers  of  duplicated  tape,  wholesalers  of 
duplicated  tape,  and  retailers  of  duplicated  tape. 

Included  among  the  clients  I  represent  are  people  who  manufacture  four-track 
tape  cartridges,  eight-track  tape  cartridges  and  tape  cassettes  containing  selec- 
tions from  one  album  or  of  selections  from  several  albums  and/or  single  discs : 
and  the  wholesalers  and  retailers  of  such  tape  cartridges. 

Our  clients  are  legitimate,  taxpaying  businessmen  having  permanent  places 
of  business.  As  an  example,  all  the  tape  cartridges  manufactured  by  G  &  G  Sales, 
Inc.,  and  by  Custom  Recording  Company,  show  the  name  and  address  of  the 
manufacturer  thereon.  Those  of  our  clients  who  are  retailers  hare  permanent 
places  of  business  as  well,  and  their  doors  are  of  course  open  to  the  public. 

G  &  G  Sales.  Inc.,  Eastern  Tape  Corporation,  aiul  Custom  Recording  Company, 
have  during  the  past  eight  months  paid  statutory  royalties  to  the  various  copy- 
right proprietors  of  musical  compositions,  primarily  the  principals  of  the  Harry 
Fox  Agency  of  New  York,  of  approximately  $80,000.  Tape  Industries  Association 
of  America,  on  the  other  hand,  has  attempted  to  pay  royalties  on  behalf  of  those 
of  its  members  who  manufacture  tape,  but  such  payments  have  been  refused,  as 
shown  by  the  correspondence  set  out  as  Appendix  A  to  this  statement. 

We  wish  to  state  at  the  very  outset  that  we  favor  the  creation  of  limited 
copyright  protection  in  sound  recordings  in  conjunction  with  an  amendment 
to  the  existing  proposal  which  would  provide  a  compulsory  license  provision 
designed  to  compensate  the  record  companies  and  the  artist.  We  favor  such  a 
provision  becau.se  it  is,  we  believe,  the  only  way  to  balance  existing  interests 
and  at  the  same  time  avoid  the  creation  of  a  music  monopoly. 

If  S.  646  is  passed  in  its  present  form,  without  provision  for  such  a  compulsory 
licensing  fee,  the  result  will  be  that  the  record  companies  will  exercise  an 
absolute  monopoly,  that  will  not  only  destroy  existing  legitimate  businesses,  but 
will,  as  all  monopolies  invariably  do,  exercise  a  substantial  hardship  on  the 
purchasing  public. 

Should  the  Committee  enact  S.  646  without  amending  it  to  provide  a  com- 
pulsory licen.se  feature  which  reasonably  compensates  the  record  company  and 
the  artist  for  their  bona  fide  contributions,  we  believe  that  the  following  specific 
results  will  follow : 

1.  Legitimate  tape  duplicators,  who  have  complied  with  all  that  the  pr-esent 
federal  laxv  requires,  tvill  be  forced  out  of  business  while  the  ilUeit  tape  duplicator 
irill  continue  to  exist.  It  seems  apparent  that  the  illicit  fly-by-night  duplicator, 
who  is  knowingly  operating  contrary  to  the  existing  copyright  statute,  will  not 
be  inhibited  by  additional  legislation.  Senator  Hart,  in  support  of  his  "nay"  vote 
when  S.  646  was  presented  to  the  Senate,  has  noted  the  valid  distinction  between 
this  "legal"  and  "illegal  piracy"  and  we  submit  that  S.  646  will  liave  no  effect 
on  illegal  piracy,  but  will  force  out  of  business  the  people  who  are  paying  taxes, 
paying  copyright  royalties,  and  who  are  willing  to  pay  reasonable  license  fees  to 
the  record  companies  under  a  compulsory  license. 

2.  Substantial  numbers  of  retailers  cngaffed  in  the  business  of  selling  both 
duplicated  and  licensed  tape  will  be  forced  out  of  business.  Lic-ensed  tape  is 
presently  sold  to  retailers  at  a  price  approximating  $4.20  per  tape.  Nevertheless, 
the  major  recording  companies  sell  their  tapes  directly  to  the  public,  through 
so-called  mail  order  tape  clubs,  at  prices  substantially  less  than  the  approximate 
.$4.20  paid  by  the  tape  retailers.  Thus  most  of  the  tape  retailers,  who  do  not  sell 
records  at  all,  but  only  tape,  cannot  compete  with  the  record  companies  because 
of  those  companies'  pricing  policies.  Attached  hereto  as  Appendix  B  are  repre- 
sentative advertisements  by  record  companies,  which  will  show  that  oven  after 
all  the  obligations  of  the  tape  club  are  satisfied,  the  price  paid  by  the  consumer 
for  the  tape  is  less  than  the  price  paid  by  the  retailer  for  the  same  tap<^.  The 
retailer  must  thus  find  another  source  of  business.  Included  in  Appendix  B  is  an 
article  which  appeared  in  the  April  IT,  :1971  edition  of  Billboard  Magazine,  the 
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so-called  "trade"  paper  of  the  record  industry,  stating  that  the  record  companies' 
policy  of  making  -'fantastic"  offers  through  their  record  clubs  have  forced  the 
retailers  to  find  another  product  which  is  lower  priced  than  the  licensed  tapes. 


because  there  is  and  can  be  no  legitimate  purpose  for  refusing  to  enact  the  com- 
pulsory licensing  fee  here  suggested,  since  by  definition  it  will  provide  reasonable 


income  to  the  record  companies. 

3  The  conKumer  l-<  entitled  to  purchase  music  of  his  choice  at  a  reasonable 
price  and  to  choose  for  himself  n-hrther  he  Irishes  four-track  or  eight-trad-  tape 
cartridges,  tape  cassettes,  or  records.  The  control  of  talent  by  record  companies 
exercising  exclusive  contracts  with  artists,  combined  with  the  absolute  p(nver  to 
control  the  sale  of  sound  recordings  as  provided  for  presently  by  S.  646,  will  put 
the  record  companies  in  the  position  of  having  absolute  control  of  the  price 
which  the  public  will  have  to  pay  for  such  sound  recordings,  since  there  will  be 
no  comiJcting  product  on  the  market.  In  addition,  the  record  companies  will  have 
the  power  to  control  exclusively  the  availability  of  any  particular  musical  per- 
formance on  different  sound  recording  modes,  i.e.,  the  companies  can  simply  stop 
producing,  as  they  have  already  done,  four-track  tape  cartridges.  The  effect  of 
this  failure  to  produce  is  now  and  will  continue  to  lie  that  the  consumer  who  has 
purchased  four-track  playback  equipment  in  good  faith  can  no  longer  acquire  a 
product  that  will  play  on  his  machine.  Nor  can  the  record  companies  be  ascribed 
good  motives  in  their  elimination  of  four-track  in  favor  of  eight-track.  From  a 
technical  standpoint,  of  course,  a  four-track  tape  can  give  better  quality  because 
there  is  less  chance  of  "cross-channel"  interference,  since  an  eight-track  tape  puts 
twice  as  much  recording  on  the  same  width  tape  as  a  four-track  tape.  Further, 
it  is  simply  a  myth  that  the  consumer  gets  any  more  or  better  product  with  an 
eight-track  tape',  since  when  a  consumer  buys  a  musical  album,  he  gets  one 
allium  whether  he  buys  four-track  or  eight  track. 

Thus,  the  only  apparent  reason  for  the  record  companies  having  ceased  mak- 
ing four-track  tape  cartridges  is  that  they  have  found  that  through  their  already 
strong  market  position,  bordering  on  monopoly  even  without  S.  646,  they  were 
able  to  secure  a  payment  consistently  amounting  to  one  dollar  more  for  eight- 
track  tape  than  for  four-track  tape.  This  despite  the  fact  that  a  four-track  tape 
utilizes  twice  as  much  raw  tape  as  an  eight-track  tape.  Whatever  the  merits  of 
the  four-track/eight-track  argument,  however,  it  should  be,  and  we  suggest  it  is. 
apparent  that  the  consumer  should  be  given  the  opportunity  to  choose,  and  if 
S.  646  is  enacted  without  a  compulsory  license  provision,  there  is  every  likelihood 
that  the  consumer  will  have  no  such  choice. 

In  another  related  area,  if  no  compulsory  licensing  provision  is  provided,  the 
consumer  will  be  at  the  mercy  of  the  record  company  as  to  the  question  of  which 
musical  performances  are  available  to  him.  That  is.  the  record  companies  have 
in  the  past  and  no  doubt  will  continue  to  refuse  to  make  tapes  of  certain  records. 
If  the  musical  performance  is  copyrighted,  and  if  there  is  no  compul.'^ory  licensing 
fee,  then  the  consumer  simply  cannot  get  the  tapes  he  may  desire,  and  this  is 
especially  relevant  to  the  consumer  who  has  a  tape  player  in  his  car.  where  there 
is  no  alternate  method  of  play-back  such  as  may  be  possible  in  the  home  through 
a  record  turntable. 

It  is  very  significant  to  recognize  also  that  if  S.  646  is  passed  in  its  present 
form,  the  record  companies  will  have  the  absolute  power  to  determine  which 
musical  selections  will  appear  on  any  one  tape,  and  the  consumer  will  be  forced 
to  accept  this  selection  or  do  without.  Thus,  the  record  company  can  place  one 
or  two  very  popular  musical  performances  with  ten  unpopular  performances, 
and  the  consuming  public  will  be  forced  to  accept  the  ten  unpopular  songs  to 
acquire  the  two  popular  songs  which  it  really  desires.  By  substantial  contrast, 
if  a  compulsory  license  provision  is  provided,  all  manufacturers  will  be  in  a 
competitive  market  and  will  have  to  offer  the  public  a  selection  of  musical 
compositions  which  are  all  popular. 

The  effect  of  the  foregoing  practices  by  the  record  companies  is  to  carve  out 
from  the  overall  sound  recording  market  certain  submarkets  (i.e.,  four-track 
cartridges  and  tapes  having  a  mixed  selection  of  popular  tunes)  which  the 
record  companies  do  not  intend  to  enter  and  which  by  enactment  of  S.  646  they 
seek  to  prevent  others  from  entering. 

By  substantial  contrast,  a  compulsory  license  provision  in  conjunction  with 
S.  646  will  eliminate  each  of  the  problems  discussed  above  and  will  supply  the 
record   companies   with   rea.sonable   compensation   sufl5cient  to   encourage   the 


84 

search  for  and  development  of  new  talent  for  the  betterment  of  the  entire  music 
industry.  The  record  companies  have  no  reasonable  basis  for  opposing  such  a 
compulsory  license,  since  the  original  manufacturer  of  a  sound  recording  will 
receive  a  royalty  payment  for  each  and  every  copy  of  such  sound  recording  which 
is  sold,  regardless  of  who  is  the  actual  seller.  Moreover,  there  is  histoi'ical 
precedent  for  such  a  compulsory  license  provision,  since  the  composers  of  copy- 
righted musical  compositions  must  offer  such  compositions  to  the  record  com- 
panies under  the  compulsory  license  provisions  of  the  present  Copyright  Act. 

The  reasons  which  caused  Congress  to  enact  the  original  compulsory  licensing 
fee  provisions  are  still  valid  today.  In  1909,  Congress  feared  the  establishment 
of  a  music  monopoly  by  publishing  houses  who  might  enter  into  exclusive  con- 
tracts with  popular  composers.  Today  the  Congress  can  justifiably  fear  that  a 
music  monopoly  will  be  established  by  the  record  companies  who  have  and  will 
enter  into  exclusive  contracts  with  popular  performers. 

Finally,  S.  646,  amended  to  include  a  compulsory  license,  will  provide  to  the 
consuming  public  maximum  choice  of  music  and  mode  of  recordation  at  i)rices 
established  by  free  and  open  competition. 

Appendix  A 

Tape  Industries  Association  of  America, 

Los  Angeles,  Calif.,  October  14, 1968. 
Harry  Fox. 
New  York,  N.Y. 

Dear  Mr.  Boucher  :  On  Tuesday  morning  October  8th,  I  contacted  your  of- 
fice by  phone  and  spoke  with  Mr.  Balsam  who  in  turn  spoke  with  you  and  re- 
layed the  information  to  me.  My  request  was  for  a  procedure  to  follow  in  order 
to  pay  royalties  for  music  used  which  is  under  control  of  your  oflBice  for  royalty 
collection  purposes. 

Mr.  Balsam  instructed  that  we  send  you  lists  of  no  more  than  150  tunes  at 
a  time  and  we  are  herewith  enclosing  such  a  list.  Mr.  Balsam  told  me  also  that 
your  ofl^ce  would  return  the  list  giving  us  the  name  of  the  publisher  and  telling 
us  whether  or  not  the  tune  was  in  your  control  for  collection  of  royalty  and  fur- 
ther, if  possible,  if  not  in  your  control  to  indicate  who  might  have  control. 

As  you  will  appreciate  time  is  of  the  essence  and  we'd  appreciate  getting  the 
lists  back  as  quickly  as  possible.  We  hope  that  the  list  as  set  up  will  be  satis- 
factory for  your  use.  Please  be  advised  that  we  expect  to  use  a  considerable  vol- 
ume of  music  and  our  return  of  royalty  will  represent  goodly  sums.  Please  also 
indicate  to  us  any  particular  form  that  you  would  like  us  to  use  in  reporting 
and  forwarding  royalties  to  you.  Our  first  reporting  period  will,  of  course,  be 
the  quarter  ending  December  31, 1968. 

Thank  you  in  advance  for  your  consideration  and  courtesy.  We  look  forward 
to  a  long,  pleasant,  and  remunerative  association. 

Arthur  Greenbebg. 


November  9,  1968. 
Mr.  Harry  Fox, 
New  York,  N.Y. 
Attn  :  Mr.  Al  Berman 

Dear  Mr.  Berman:  We  are  writing  you  with  reference  to  our  conversation 
of  November  6,  1968.  Your  refusal  to  assist  us  in  the  payment  of  royalties  le- 
gally due  was  quite  surprising.  I  am  therefore  taking  the  time  to  ask  you  to 
reconsider  your  position  and  to  give  us  all  possible  co-operation  within  the  scope 
of  your  agency. 

Most  certainly  we  must  ask  that  you  reconsider  your  stand  and  judgment 
as  to  the  illegality  of  our  membership's  business.  We  must  further  ask  that  our 
relationship  and  co-operation  be  one  that  takes  into  consideration  your  oflUces' 
function  only. 

Arthur  Greenberg. 


November  9. 1968. 
Mr.  Harry  Fox, 
Neiv  York.  N.Y. 

Gentlemen:  Please  send  us.  by  return  mail,  if  possible,  a  list  of  al'  mus 
publishers  and  composers  represented  by  your  office. 

Thank  you  in  advance  for  your  consideration  and  courtesy. 

Arthur  Greenberg. 
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New  York,  N.Y.,  November  21,  J968. 
Tape  Industries  Association  of  America, 
Los  Angeles,  Calif. 

Gentlemen  :  Our  client,  Harry  Fox,  Agent  and  Trustee  for  over  3000  music 
publishers,  has  referred  to  us  the  controversy  with  you  arising  out  of  the  com- 
munication of  October  14,  from  your  Arthur  Greenberg  to  our  client,  wherein 
he  informed  our  client  that  you  desired  to  obtain  licenses  to  make  recordings  of 
musical  compositions  of  his  principals. 

In  a  subsequent  telephone  conversation  of  Greenberg  with  Albert  Berman  of 
the  Fox  organization,  Greenberg  acknowledged  that  such  recordings  were  to 
be  reproduced  from  prior  licensed  recordings  made  by  record  companies.  He  was 
thereupon  informed  that  your  reproduction  of  such  licensed  recordings  of  the 
record  companies  would  be  illegal,  regardless  of  any  authorization  from  the 
publishers  to  you.  However,  we  are  informed  that  Greenberg  seemed  adamant  in 
his  position,  and  that  you  would  make  such  reproductions,  regardless  of  any 
authorization  of  the  publishers. 

Our  client  has  contacted  his  investigator  in  your  city,  and  if  it  should  be 
ascertained  at  any  time,  that  you  are  making  or  having  made  any  sucli  illegal 
recordings,  proceedings  will  be  instigated  against  you  and  all  others  participat- 
ing or  being  concerned  therein. 
Very  truly  yours, 

Abeles  &  Clark. 


KopALD  &  Mark, 
Beverly  Hills,  Calif.,  Decembers,  1968. 
Abeles  &  Clark, 
New  York,  N.Y. 

Dear  Mr.  Abeles  :  This  office  represents  the  Tape  Industries  Association  of 
America  and  we  have  been  given  copies  of  correspondence  between  our  respec- 
tive clients  and  correspondence  with  you,  the  latest  dated  November  21,  1968. 

The  letter  last  above  described  from  you  indicated  that  it  was  your  opinion 
that  our  client  was  engaged  in  illegal  activities  and  appears  to  be  a  rejection  of 
the  attempt  by  our  client  to  pay  the  compulsory  royalties  required  under  and 
pursuant  to  the  Copyright  Act.  For  your  information,  the  Tape  Industries  Asso- 
ciation does  not  itself  engage  in  the  production  of  any  recordings,  but  as  a  serv- 
ice to  its  members  is  arranging  for  the  members  who  record  copyrighted  material 
to  keep  an  accurate  record  thereof  and  is  attempting  to  insure  payment  to  the 
copyright  proprietor. 

It  is  our  opinion  that  it  is  not  your  province  to  refuse  to  accept  payment  on 
behalf  of  a  copyright  proprietor  that  you  represent  and  we  do  not  understand 
your  apparent  reluctance  to  make  any  such  commitment  in  view  of  the  fact  that 
this  office  has  handled,  quite  recently,  three  separate  suits  wherein  the  copyright 
proprietor  was  seeking  in  Federal  Court  in  Los  Angeles  to  collect  the  royalties. 
It  would  appear  that  your  interest  is  in  the  collection  of  the  royalties  for  the 
copyright  proprietor,  not  the  protection  of  a  particular  manufacturer  of  records 
or  tapes. 

In  any  event,  whether  or  not  the  activity  you  described  is  "legal"  is  now  being 
determined  in  our  courts  and  it  is  our  considered  opinion  that  under  the  existing 
copyright  law  duplicated  tapes  can  be  "legally"  made. 

The  only  reason  for  contacting  you  through  the  Association  was  to  save  both 
you  and  all  of  the  members  of  the  Association  a  great  deal  of  additional  paper- 
work. We  would  appreciate  your  reconsidering  your  position  and  advising 
whether  or  not  you  will  permit  the  Association  to  service  its  members  in  the 
fashion  we  have  described  for  the  mutual  benefit  of  the  copyright  proprietor 
and  the  members  of  the  Association. 

We  would  appreciate  your  immediate  attention  to  this  matter. 
Yours  very  truly, 

Jere  S.  Kopald. 


March  2.3.  1966. 
Re  Holmquist  Sound  Co. 
Mr.  Harry  Fox. 

MusIg  Pnhlishers  Protective  Association, 
New  York,  N.Y. 

Delaj{  Mr.  Fox :  As  you  no  doubt  recall,  Mr.  Jean  G.  Holmquist,  the  owner  of 
Holmquist  Soimd  Co.,  corresponded  with  you  during  the  latter  part  of  1960  re- 


86 

garding  your  licensing  requirements  for  recording  of  compositions  controlled  by 
your  principals.  It  is  about  another  matter  that  I  have  been  requested,  as  the 
attorney  for  Holmquist  Sound  Co.,  to  write  to  you. 

In  the  past,  my  client  has  transferred  certain  45's  to  tape  in  varied  arrange- 
ments. This  was  done  at  the  specific  request  of  the  owner  of  the  45's  who  would 
bring  them  to  the  Sound  Co.  and  in  turn  pick  them  up  and  pay  for  the  transfer- 
ring to  the  tapes.  With  the  increased  interest  in  auto-stereo,  there  has  been  an 
increased  request  for  tapes  to  be  made  from  owners'  records,  and  although  not 
limited  to  the  transfer  from  45's,  they  are  requests  of  arrangements  which  are 
not  available  in  the  pre-recorded  tapes. 

Certain  rumors  have  indicated  that  your  oflice  might  consider  this  as  a  vio- 
lation of  the  copyrights  of  compositions  controlled  by  your  principals,  however, 
this  is  not  intended  to  be  a  sale  of  the  recorded  tai>e  to  the  public,  but  rather 
a  service  rendered  to  individuals  by  transferring  their  own  music  which  they 
have  purchased  to  a  tape.  It  is  readily  agreed  that  music  stores  will  expand  into 
this  field,  in  that  publishers  will  be  unable  to  provide  the  varied  arrangements 
which  are  requested  by  individuals.  If  such  music  outlets  have  reproductions 
made  on  tapes,  which  they  then  sell  to  the  general  public,  having  furnished  the 
disc  or  tape  to  be  reproduced,  it  would  then  appear  to  be  an  infringement  on  the 
copyright. 

May  I  please  have  your  views  on  the  above,  and  although  I  feel  that  INIr.  Holm- 
quist's  activities  are  proper  as  relating  to  copying  comj>ositions  for  individuals, 
if  the  demand  for  individual  arrangements  increases  to  any  great  degree,  it  may 
become  practical  for  Mr.  Holmquist  to  reproduce  compositions  from  his  own 
library,  and  in  such  case  we  would  naturally  expect  to  work  out  some  licensing 
arrangement  with  your  office  as  it  may  relate  to  your  principals'  properties. 
Very  truly  yours, 

DeMar  W.  Davis. 


Abeles  &  Clakk, 
Nrir  York.  N.Y..  April  J,,  106G. 
Re  Holmquist  Soimd  Co. 
DeMak  W.  Davis,  Esq., 
Davis  d  Stevens, 
Santa  Monica,  Calif. 

Dear  Mr.  Davis  :  This  is  in  response  to  your  written  communication  to  our 
client,  Harry  Fox,  Agent  and  Trustee,  dated  March  23,  1966,  concerning  the  le- 
cording  activities  of  Holmqui.st  Sound  Co. 

Under  the  Copyright  Act,  any  recording  of  copyrighted  musical  compositions 
constitutes  an  infringement  of  the  respective  copyrights  therein  unless  such  re- 
cording has  been  authorized  by  the  respective  copyright  proprietors.  Tlie  form  of 
authorization  which  must  be  obtained,  however,  varies  with  the  nature  of  the 
recording.  The  situation  which  you  have  described,  where  a  customer  requests 
that  a  tape  recording  be  made  of  a  phonograph  record,  must  be  authorized  by  the 
copyright  proprietors  of  the  music  which  the  phonograph  record  serves  to  re- 
produce mechanically.  The  fact  that  the  customer  owns  the  phonograph  record 
does  not  deprive  the  copyright  proprietor  of  his  right  to  control  the  recording 
of  his  copyrighted  music.  In  addition,  the  tape  recording  of  a  phonograph  record, 
which  invariably  serves  to  reproduce  an  artist's  arrangement  of  the  copyrighted 
music,  involves  the  additional  right  of  the  copyright  proprietor  relating  to  an 
arrangement  of  his  copyrighted  music  and  the  rights  of  the  recording  artist  to 
control  the  reproduction  of  his  recorded  i-endition.  Obviously,  all  such  rights 
should  be  cleared  before  a  tape  recording  is  made  of  a  phonograph  record. 

Your  attention  is  directed  to  the  fact  that  certain  publishers  have  instituted 
suit  in  the  United  States  District  Court  for  the  Southern  District  of  New  York 
against  an  auto  stereo  manufacturer  who  provides  the  same  so-called  "services" 
to  his  customers.  Demand  has  been  made  for  statutoi-y  mechanical  royalties  and, 
in  addition,  statutory  damages  under  the  general  damage  provision  by  reason  of 
the  unauthorized  appropriation  of  a  new  and  original  arrangement  of  the  copy- 
right music.  This  action  is  still  in  the  preliminary  stages.  Furthermore,  it  is  only 
the  first  of  a  series  of  actions  to  be  brought  against  the  companies  engaged  in 
such  activities  and  which  do  not  obtain  authorization  from  the  copyright  pro- 
prietors in  interest. 

Very  truly  yours, 

Robert  C.  Ostebberg. 
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APPENDIX  b 

RCA  Advertiseriieni,  di  page  129 
ESQUIHE,  Jul,   jy/O 
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YES,  pleasi;  accept  my  appllcitlon  for  trial  membership  In 
Uie  RCA  Music  Service,  and  send  me  the  4  selections  I  have 
chosen  for  only  99;.  I  understand  I  nay  refuse  the  auto- 
matic shipment  of  each  month's  Main  Selection,  Of  order 
other  selections  b»  returning  the  dsted  card  always  pro- 
vided. I  agree  to  buy  as  tew  as  tour  more  selections  it 
regular  Service  prices  within  •  year  to  fulfill  my  trial 
membership.  Then,  under  the  Music  Service's  dividend  plan 
I  may  choose  one  selection  FREE  for  every  two  I  buy  at 
regular  Service  prices.  (A  small  shipping-service  charge  Is 
added  to  each  order.) 

I  I  want  tbeji  and  luturt  salections  In  (check  ONE  only) 


RUSH  ME  THESE  FOUR  SELECTfONS 
(Indicate  by  number) 


I  am  most  Interested  In  the  following  type  of  music 

(check  one  only)- 
'    fopulir  (Instrumental/Vocal  Moods)         Classical 
Country  t  Western        Today's  Sound  (Rock/Soul/Folk) 


Mr. 

Urf 

Miss 

(rUUK   PBINT) 

Clly 

title 

Phone  ( 

) 

Vf 

AtXJL  coot 

limited  to  new  memberti  Continental 
U.S.A.  only;  one  membership  per  family. 


IQ 
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Columbia  Advertisement,  at  page  21 
ESQUIRE,  March  1971 
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BILLBOARD  MAGAZINE 


April  17,  1971 


Bootleggers  Success  Laid 
To  Majors  Taotastic'  Offers 


CHICAGO— Tape  bootleggers 
continue  to  thrive  because  major 
labels  have  not  earned  the  loyalty 
of  small  dealers,  according  to  Herb 
Levin,  who  heads  eight  Stereo 
City  stores  here. 

"Big  tape  companies  are  making 
fantastic  offers  in  their  con>>umer 
advertising  and  are  soliciting  for 
tape  club  members  in  packa^'cs  of 


players — the  manufacturers  of  tape 
are  stealing  the  retailer's  customers. 
This  is  why  there  is  no  loyalty  to- 
ward manufacturers,"  Levin  said. 
'"1  can't  blame  small  retailers  if 
they  buy  cheap  bootleg  tape." 

Large  retailers,  however,  cannot 
possibly  afford  to  handle  bootleg 
product  for  a  number  of  reasons, 
he  said.  "The  large  tape  dealer  is 
under  the  hammer.  We're  locked 
mto  our  legitimate  supplieis.  We 
can't  have  lines  pulled,  and  besides, 
we  learned  long  ago  that  it  is  fool- 
ish to  handle  bootleg  tapes. 

"Its  poor  quality  and  the  effect 
it  has  on  players  is  enough  of  a 
reason  for  the  large  dealer  to 
never  handle  them.  We  have  about 
150  old  'Various  Artists'  bootleg 
tapes  in  our  downtown  store  that 
we  bought  in  a  cutout  assortment 
years  ago." 

Levin  said  his  gripe  with  labels 
is  the  price  offers.  "When  tape 
manufacturers  offer  six  tapes  at 
$6.98  with  five  free,  that  comes 
out  to  $3.71  cost  each.  Customers 
come  into  our  stores  v/ith  club 
offers  and  wonder  why  we're  trying 
to  charge  $5.98. 

"Small  tape  dealers  are  hurt  just 
as  much  by  this  consumer  solicita- 
tion on  the  manufacturers'  part, 
and  you  can't  blame  them  for  fall- 
ing prey  to  bootleggers." 


m 

Mr.  Truit'I'.  Thank  you  very  much.  Ijet  iiie  begin,  ]\Ir.  Chairman  and 
members  of  the  committee,  by  stating  that  the  clients  that  we  represent 
are  legitunate  business  people,  operating  within  the  law,  as  it  exists 
today.  The  clients  that  we  represent  have  paid  statutory  royalties 
within  the  past  8  months  of  $80,000  or  more,  directly  to  songwriters 
or  the  representatives  of  songwriters. 

The  clients  which  we  represent  have  known  places  of  business,  open 
to  the  public,  are  advertised,  and  anybody  can  come  and  see  them 
and  talk  to  them.  They  manufacture  and  sell  tapes.  This  is  an  example 
of  their  product.  It  states  on  its  face  who  makes  it  and  where  you  can 
come  and  find  those  people.  This  one  is  made  or  manufactured  by 
G.  &  G.  Sales,  the  Eastern  Tape  Corp.  It  states,  "Notice  of  intention 
to  use  copyright  material  filed  where  necessary.  All  statutory  royalties 
paid." 

Likewise,  this  is  a  tape  from  the  other  of  the  two  clients  that  I  am 
speaking  for.  It  has  the  same  statement  on  it,  "All  statutory  royalties 
paid."  I  stress  the  point  because  the  clients  which  we  represent  are  the 
clients  which  Senator  Hart,  in  his  comments  in  the  other  body,  said 
that  the  proposed  legislation  did  not  distinguish  in  any  way  from  the 
illicit  operator  whom  we  submit  to  the  committee  does  not  pay  royalties, 
probably  does  not  pay  Federal  or  State  income  tax,  probably  does  not 
comply  with  the  minimum  wage  provision  of  the  Fair  Labor  Standards 
Act  and,  in  fact,  is  prone  to  operate  by  night  in  garages,  moving  from 
State  to  State. 

He  is,  we  submit,  a  crook  and  he  should  be  legislated  out  of  business. 
The  bill  which  the  committee  has  before  it  is  particularly  important. 
It  is  not  just  important  to  our  clients,  though  it  is  very  important  to 
them.  It  is  particularly  important  because  it  involves  the  entire  music 
industry  and  because  it  involves  those  people,  practically  everybody  in 
this  room,  who  buy  music.  Whether  we  are  talking  about  recoi'ds  or 
tape  cassettes,  the  American  public  consumes  a  great  deal  of  music. 

The  passage  of  S.  646,  as  drafted,  will  have  certain  immediate  and 
understandable  effects.  Effect  1,  it  will  put  our  clients  out  of  business. 
Effect  2,  it  will  cut  off  continued  payments  wliich  our  clients  make  to 
songwriters  or  their  representatives.  Now,  as  I  have  stated  in  tlio  last 
statement,  those  payments  are  in  excess  of  $80,000.  The  bill,  we  submit, 
will  not  put  out  of  business  or  drive  from  the  marketplace  the  illicit 
operator.  The  reason  that  we  think  it  won't  is  that  he  is  simply  irre- 
sponsible. He  will  not  respond  to  the  sanctions  that  are  provided  in 
section  2  of  the  bill. 

My  personal  judgment  on  that  point  is  that  the  sanctions  are  simply 
not  strong  enough  to  dissuade  the  illicit  operator  from  operating. 
Therefore,  it  seems  to  us,  that  the  immediate  effect  of  the  bill,  if  passed 
as  drafted,  is  to  create  limited  copyright  in  a  sound  recording  for  the 
record  company,  to  put  our  clients  out  of  business,  to  cut  off'  royalty- 
pay  ments  from  our  clients  to  the  songwriters,  and  at  the  same  time, 
fail  to  drive  the  illicit  operator  from  the  market. 

We  think  that  little  else  will  change  in  the  total  music  industry 
picture.  Now,  there  are  additional,  somewhat  more  subtle  adverse 
effects  of  passage  of  S.  646,  as  drafted.  For  example,  retailers  in  the 
business  of  selling  both  licensed  and  unlicensed  tapes  will  likewise,  we 
submit,  have  to  go  out  of  business.  Now,  we  are  not  talking,  Mr. 
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Cliairman,  about  two  or  three  or  10  or  a  dozen  retailers.  We  are  talking 
about  hundreds  of  retailers  all  over  the  United  States. 

Now,  my  colleague,  Mr.  Leeds,  is  more  familiar  with  that  and  if  it 
pkase  the  committee,  will  address  some  of  his  remarks  specifically 
aimed  at  the  retailer  problem.  There  is  a  tliird  adverse  effect  of  passing 
S.  646,  as  drafted.  The  bill,  when  it  becomes  law,  will  create  a  sub- 
market  in  the  United  States  which  no  one  will  compete  in  and,  in  fact, 
no  one  will  sell  in. 

We  are  already  selling  in  it.  If  the  bill  is  passed,  we  will  no  longer 
be  selling  in  it.  The  record  industry  does  not  wish  to  sell  in  it,  and 
stated  yesterday  before  the  committee  that  it  cannot  sell  in  it.  There- 
fore, an  entire  submarket  will  have  been  removed  from  the  American 
consuming  public.  It  will  just  be  roped  off  and  the  product  will  not  be 
available.  We  regard  that  as  an  adverse  result  for  the  reason  that  the 
record  industry  will  not  fill  the  gap  if  my  clients  go  out  of  business. 

We  are  proposing  to  the  subcommittee  an  alternative  approach.  The 
alternative  approach  is  the  same  approach  mentioned  in  Senator  Hart's 
statement  on  the  Senate  floor.  It  is  a  compulsory  license.  So  that  the 
record  will  be  clear,  his  statement  reads  as  follows,  "Compulsory  licens- 
ing of  whatever  right  is  granted  by  S.  646  would  at  least  reduce  the 
scope  of  the  monopoly  granted,  if  Congress  is  unsure  of  the  economic 
facts  for  and  against  the  proposal." 

We  have  submitted  to  the  committee  a  compulsory  license  provision 
which  we  think  balances  the  legitimate  interests  of  the  record  com- 
panies, the  legitimate  interests  of  our  legitimate  clients,  and  the  legiti- 
mate demand  that  the  public  has  made  for  the  product  which  we  are 
selling.  As  an  aside,  I  should  state  what  appears  to  me  to  be  obvious. 
The  product  is  selling  because  the  public  wants  it.  If  it  was  no  good, 
the  public  would  not  buy  it. 

By  adding  a  compulsory  license  to  S.  646,  we  believe  that  the  follow- 
ing results  will  follow  as  a  matter  of  coui'se.  -The  songwriters  or  their 
repi-esentatives  will  continue  to  get  the  royalties  which  our  clients  are 
already  paying.  That  is  already  in  the  law.  That  is  a  good  thing.  The 
record  companies  will  receive  a  statutory  royalty  which  we  believe  that 
they  are  entitled  to,  for  the  reason  that  they  have  a  legitimate  interest 
to  protect.  The  legitimate  business  people,  who  are  in  this  market,  will 
stay  in  business  and  generate  cash  flow,  taxes,  jobs,  and  finally  the  con- 
suming public  will  have  a  product  which  it  has  demonstrated  that  it 
wants.  Accordingly,  we  believe  that  free  and  open  competition  will 
result. 

Xovr,  I  don't  think  that  the  com]:)u]sory  license  amendment  gets 
over  all  tlie  hurdles.  Even  if  it  is  added  to  the  bill,  vou  are  still  going 
to  have  the  illicit  operator  in  the  market.  It  seems  that,  by  way  of 
suggestion,  the  committee  through  its  legislative  counsel  could  con- 
sider stiffenino:  the  sanctions  in  section  2  of  the  bill  so  that  the  illicit 
operator  A^:ould  be  driven  from  the  market.  That  is  by  way  of  sug- 
gestion. We  ^.a^'e  drafted  no  language  to  that  effect,  but  we  would 
certainly  support  stiffer  sanctions  aimed  at  driving  tlie  illicit  operator 
from  the  market. 

A  difficult  question,  gentlemen,  is  presented  in  terms  of  how  you 
price  a  compulsory  license.  The  existing  compulsory  license,  which 
came  into  effect  in  1909.  is  2  cents.  Yv^ell,  let  me  say  that  we  are  ready 
to,  willing  and  able,  and  prepared  to  pay  a  great  deal  more  than,  that 
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to  protect  the  record  companies'  legitimate  interests.  We  don't^know 
how  much  more  because  the  record  companies  have  not  provided  us 
or  for  that  matter,  provided  the  committee,  with  sufficient  data  and 
economics  so  that  we  can  know  what  their  problem  is.  For  all  I  know, 
it  would  have  to  be  a  dime  or  80  cents  or  50  cents,  but  I  would  be 
guessing  if  I  just  put  out  a  number  and  said,  "That  is  what  we  would 

The  matter  would  have  to  be  determined  within  the  discretion  of 
the  committee,  based  on  facts  against  which  a  rational  judgment 
could  be  made.  .        , 

Mr.  IvASTENMEiER.  Let  me  interrupt  for  the  committee  s  purposes  to 
indicate  to  my  colleagues  that  we  have  a  proposed  amendment  as 
attachment  C  in  this  statement  of  position  and  reasons  therefor.  By 
its  exact  language,  "a  royalty  of  ,"  you  have  left  blank.  It  is  clear 

that  you  have  not  reached  the  question  of  how  much  that  should  be, 
that  is  to  say,  a  statutory  fee  for  compulsory  license. 

Proceed. 

Mr.  Tkuitt.  Thank  you  very  much,  sir.  We  are  willing  to  work  with 
anybody,  make  our  data  available  to  the  committee,  to  the  record 
industry,  if  the  committee  deems  that  the  use  of  the  statutory  royalty 
provision  is  in  the  public  interest.  I  would  like  to  say  in  winding  up 
my  general  comments  that  all  we  are  trying  to  do  is  compete  m  what 
we  regard  to  be  an  honorable  and  traditional  way  that  businessmeii 
do  business.  We  believe  that  the  creation  of  the  statutory  royalty  is 
an  appropriate  safety  valve  when  you  look  at  the  integrated  nature 
of  the  music  industry  in  the  United  States.  The  record  companies,  it 
seems  to  me,  are  trying  to  have  it  both  ways. 

They  control  the  talent.  They  have  their  own  distribution  system, 
their  own  manufacturing  facilities,  and  the  proposed  legislation  will 
now  give  them  a  copyright  on  their  heretofore  uncopyrightable  prod- 
uct. At  the  same  time,  they  don't  want  to  license  it  to  anyone. 

They  certainly  don't  want  to  license  it  to  our  clients.  Tliat  raises, 
to  my  mind,  a  very  serious  policy  question  as  to  whether  or  not,  in  creat- 
ing a  completely  integrated'  statutory  monopoly,  that  Congress 
shouldn't  take  a  hard  look  at  whether  oi-  not  a  safety  valve  should  be 
written  into  it  so  that  businessmen,  like  my  clients,  can  use  the  product 
and  distribute  it  to  the  public  upon  the  payment  of  a  stated  amount 
of  money. 

Again,  all  we  want  to  do  is  be  in  business  and  compete.  We  believe 
that  the  existing  legislation  will  create  unnecessary  arid  additional 
power  in  the  record  companies  and  that  it  will  not  pro\nde  the  kind 
of  relief  that  the  record  industry  says  that  it  will  provide.  I  have 
nothing  specific  in  addition  to  this  to  state  to  the  committee.  I  would 
be  happy  to  try  to  answer  any  questions  that  the  meptbers  might  have. 
Thank  you  very  much  for  your  courtesv  and  attention. 

Mr.  Kastenmeier.  Thank  you,  ISIr.  truitt,  for  a  very  clear,  cogent 
statement,  one  of  the  best  pre]^ared  statements  we  have  had  on  any 
subject.  I  am  curious  and  I  think  the  committee  would  like  to  know, 
in  addition  to  the  several  clients  vou  represent,  G.  &  G.  Sales,  Inc., 
Eastern  Tape  Corp.,  Custom  Eecording  Corp.,  and  Tape  Industries 
Association  of  America,  are  there  other  companies  who  are  in  the  same 
situation? 
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Mr.  Truitt.  If  it  is  afjreeable  to  yon,  Mr.  Chairman,  I  think  that 
either  Mr.  Pinckney  or  Mr.  Leeds  have  more  experience  on  a  national 
scale  with  the  problem  in  that  they  might  be  better  qualified  to  answer 
that. 

Mr.  Kastenmeier.  Yes.  In  other  words,  I  think  the  committee  would 
also  like  to  know,  generally  speaking,  the  scope  of  the  operations  and 
perhaps  even  the  amount  of  sales,  in  a  very  general  way,  represented 
by  the  enterprises  that  are  similar. 

Mr.  Leeds.  Mr.  Chaii-man  and  members  of  the  committee,  my  name 
is  Arthur  Leeds  and  I  would  like  to  direct  a  response  to  that  question. 
First,  let  me  say  I  am  from  the  law  firm  of  Bardsley,  Hufstedler  & 
Kemble  in  Los  Angeles.  I  have  no  real  knowledge  as  to  the  actual 
amount  of  the  total  of  duplicated  tapes  and  I  don't  think  anyone  else 
has  either. 

We  have  heard  a  lot  of  figures  bandied  about;  about  $100  million 
in  sales  and  25  percent  of  the  market.  Although  I  believe  that  the 
gentlemen  Avho  gave  those  figures  are  honorable  gentlemen  and  un- 
doubtedly believe  those  to  be  correct  "guesstimates,"  I  think  that  they 
must  be  undervStood  to  be  j  ust  that,  guesstimates. 

So,  with  respect  to  determining  the  amount  of  sales,  I  don't  think 
I  can  help.  As  to  the  question  of  whether  or  not  there  are  other  people 
who  would  fall  within  the  categorv  that  Senator  Hart  referred  to  as 
"legal  pirates,"  we  know  that  there  are  others.  I  believe  there  is,  for 
example,  a  group  in  Arizona,  which  is  now  paying  royalties. 

There  are  some  problems  that  the  committee  should  be  aware  of  with 
respect  to  the  payment  of  royalties.  As  I  noted  in  my  prepared  state- 
ment, the  record  companies  and  the  composers  have  taken  a  position 
that  makes  it  very  difficult  to  pay  them  money.  A  number  of  our  clients 
have  attempted  to  pay  the  statutory  royalties  to  the  Fox  Agency, 
which  represents,  to  my  understanding,  a  substantial  number,  perhaps 
the  overwhelming  majority,  of  music  publishers  and  song  composers. 
They  have  refused  to  accept  our  money. 

As  a  matter  of  fact,  and  they  have  their  reasons  and  I  don't  intend 
to  go  to  their  reasons,  they  have  refused  to  give  us  any  of  the  coopera- 
tion that  they  normally  give  to  the  record  companies,  so  that  for  a 
number  of  my  clients  it  has  been  very  difficult  to  pay  royalties.  How- 
ever, there  are  groups  paying  royalties  now.  The  number  is  increasing 
and  I  propose  to  the  committee  the  following  proposition  that  I  believe 
to  be  true :  If  the  compulsoiy  licensing  provisions  that  we  recommend, 
that  we  strongly  recommend,  are  passed,  we  think  that  a  greater  num- 
ber of  people  will  pay  royalties. 

In  fact,  if  the  recommendations  that  Mr.  Truitt  made  with 
respect  to  both  rovalty  payments  and  stiffer  enforcement  penalties  are 
enacted,  I  think  that  almost  everyone  who  duplicates  records  will  pay 
royalties  to  the  composer  and  to  the  record  company. 

So,  in  answer  to  your  question,  I  think  there  are  a  number  now  who 
are  paying  royalties,  or  attempting  to  pay  royalties.  I  think  the  num- 
l)er  is  increasing  and  if  the  proposals  we  make  are  enacted,  I  think 
there  will  be  a  substantial  number  of  such  people. 

Mr.  K^vstenmeier.  For  example,  you,  sir,  I  believe  represent  Tape 
Industries  Association  of  America,  which  on  the  face  of  it  would 
indicate  that  it  was  an  association  of  a  group  of  manufacturers,  pre- 
sumably in  this  area.  Is  that  correct? 
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]Mr.  Leeds.  There  are  a  few  manufaoturers  but  primarily,  I  believe, 
the  members  of  the  association  are  now  retailers. 

There  is,  I  should  also  note,  attached  to  my  prepared  statement, 
correspondence  between  an  officer  of  Tape  Industries  Association  of 
America  and,  the  Fox  Agency  asking  for  permission  to  pay  royalties 
"with  a  return  letter  from  Abies  &  Clark,  the  attorneys  for  the  Fox 
Agency,  indicating  that  they  refuse  to  accept  such  payments. 

Mr.  Kastexmeier.  While  you  may  not  lia>e  gone  into  the  reasons 
therefor,  1  would  be  curious  as  to  whether  the  reason  is  related  to 
the  adequacy  of  the  royalties,  or  to  some  other  facts. 

Mr.  Leeds.  Yes;  obviously,  I  can  only  give  you  my  belief  as  no  one 
from  the  Fox  Agency  has  over  explained  it  to  me.  I  think,  however, 
that  there  may  indeed  be  pressure  from  other  organizations,  such  as 
the  record  companies  and  publishei's  to  hesitate  to  accept  our  payment. 

Mr.  Pinckney.  Mr.  Chairman,  if  I  might  identify  myself.  I  am 
Francis  Pinckney  of  the  finn  of  Richards  and  Shefte,  Charlotte,  N.C. 
I  have  had  some  direct  contact  with  this.  Actually,  my  office  pays  statu- 
tory royalties  for  G.  &  G.  Sales,  Inc.,  that  is,  it  is  dojie  by  me  through 
my  office.  We  had  a  very  difficult  time  in  establishing  a  suitable  proce- 
dure for  paying  these  royalties.  It  is  done  in  a  very  arduous  and  cmn- 
bersonie  way  because  we  could  nor  establish  an  acceptable  voluntary 
procedure  with  the  Fox  Agency,  which  re])resents  approximately  80 
percent  of  the  composers  or  the  composers'  agents. 

It  has  been  i-epresented  to  me  that  the  reason  the  composers  are  op- 
posed to  or  reluctant  to  accept  royahies  under  the  present  compulsory 
license  is  that  pressure  is  brought  to  bear  on  the  composere,  or  at  least 
on  the  large  publishing  houses  by  the  record  cojupanies.  Xcjw,  the 
record  companies,  understandably  at  the  present  time  are  the  lifeblood 
of  the  large  publishing  houses.  It  is  my  belief,  Mr.  Chairman,  that  the 
reason  the  composers  are  reluctant  to  take  our  money  is  because  of  the 
pressure  that  is  brought  by  the  record  company  industry  because,  and  I 
have  argued  this  point  at  some  length,  Mr.  Chairman,  it  is  simply 
anomalous  to  me  that  the  composers  will  not  assist  us  in  every  way  to 
pay  copyright  royalties  when  we  are  perfectly  willing  to  do  it,  always 
have  been  and  havve  represented  to  everyone  who  will  listen  that  we  will 
gladly  pay  it. 

Mr.  Kastexmeier.  Thank  you,  JMr.  Pinckney,  I  think  actually  to 
the  extent  that  it  may  be  relevant,  the  Fox  Agency  itself  might  like  to 
respond  by  letter  to  the  committee  or  othei'wise. 

(Subsequently  the  following  material  was  submitted  on  behalf  of  the 
Harry  Fox  Agency,  Inc. :) 

Abeles  &  Clarke, 
New  York,  N.Y.,  June  23, 1971. 
Re  S.  646  and  H.R.  6927. 
Hon.  "ROHKKT  Kastenmeiek, 

Chairman,  House  ^nhcommittce  No.  3,  Comtniitec  on   the  Judiciary,  House  of 

Reitrc.Hcntatires,  Wa«hin(iton,  D.C. 

Dear  Sir  :  This  iulditional  statement  is  siibmitted  on  behalf  of  our  client.  The 

Hariy  Fox  Ajjeney,  Itk-..  in  accordance  with  the  leave  granted  by  you  during  the 

hearings  on  June  10,  1971,  for  the  i>un)Ose  of  responding  to  the  suggestions  made 

by  oiyiHineiits  of  the  alxive-identified  legislation  that  the  Agency  would  not  accept 

royalty  itiynitnits  from  them  l)ec'ause  of  alleged  pressure  from  record  comiwiniesw 

According  to  the  transcript  of  the  hearing.s  of  .Tune  10.  1971,  in  response  to  your 

intpiir:^'   concerning   the   reasons   for  the   Agency's   refusal   to  accept  purixirted 

roya,lty  payments  from  the  illicit  duplicators,  Arthur  Lcvds,  appealing  on  behalf 
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of  Tape  Industries  Association  of  America,  stated :  "No  one  has  ever  explained 
it  to  me  from  tlie  Fox  Agency.  .  .  .  "  (Tr.  102).  He  also  stated  h,e  thought  the 
Agency's  association  with  record  organizations  precluded  the  Agency  from  accept- 
ing the  purported  royalty  payments,  adding,  "but  that  as  I  say  is  from  the 
outside  looking  in."  (Tr.  101,  102).  Frances  Pinkney.  representing  G  &  G  Sales. 
Inc.,  Eas'teni  Tape  Corporation  and  Custom  Recording  Comiiany,  then  added: 
"It  has  been  represented  to  me  that  the  reason  the  composers  are  opiwsed  to 
or  reluctant  to  accept  royalties  under  the  present  compulsory  license  is  that  pres- 
sure is  brought  to  bear  on  the  composers,  or  at  least  on  the  lai'^e  publishing  houses 
by  the  record  companies.  ...  It  is  my  belief,  Mr.  Chairman,  that  the  reason  the 
composers  are  reluctant  to  take  our  money  is  because  of  the  pressure  that  is 
brought  by  the  record  company  industry  because,  and  I  have  argued  this  point 
at  some  length  :\Ir.  Chairman,  is  (sic)  simply  anomalous  to  me  that  the  composers 
wij.l  not  assist  us  in  every  way  to  pay  copyright  royalties  when  we  are  perfectly 
willing  to  do  it,  always  have  been  and  have  represented  to  everyone  who  will 
listen  that  we  will  gladly  pay  if  (Tr.  102. 103) . 

The  Agency  does  not  refuse  to  accept  royalty  payments  from  illicit  duplica- 
tors because  "of  any  pressure  from  outside  sources,  including  legitimate  record- 
ing companies.  The  Agency,  in  its  representation  of  more  than  3.000  music  pub- 
lishers, acts  in  accordance  with  their  individual  instructions.  The  vast  majority 
of  the  illicit  duplicators  do  not  attempt  to  make  any  payment  of  copyright  royal- 
ties. According  to  the  records  of  the  Agency,  the  only  illicit  duplicators  making 
purported  royalty  payments  are  G  &  G  Sales.  Inc.  (which  claims  to  be  doing 
business  as  ETC)  and  Custom  Recording  Company.  A  half  dozen  other  illicit 
duplicators  have  communicated  with  the  Agency  in  a  feeble  attempt  to  notify 
it  that  they  intend  to  utilize  the  compulsory  license  provisions,  but  have  fallen 
far  short  of  the  statutory  requirements. 

We  believe  the  presentation  on  behalf  of  the  opponents  of  the  bill  has  been  less 
than  candid  with  respect  to  the  activities  of  the  illicit  duplicators  represented 
by  the  witnesses.  The  Subcommittee's  attention  is  respectfully  directed  to  the 
following  facts : 

Charles  Schaefer — Custom  Recording  Conipany :  An  action  for  copyright  in- 
fringements was  instituted  in  the  United  States  District  Court  for  the  Southern 
District  of  New  York  in  May  1970,  by  various  of  the  Agency's  principals  against 
Charles  A.  Schaefer,  arising  out  of  the  unauthorized  manufacture  and  sale  of 
recordings  serving  to  reproduce  mechanically  the  plaintiff's  respective  copy- 
righted musical  works  (70  Civ.  2142).  The  action  was  based  upon  Charles 
Schaefer's  activities  under  the  name  "National  Audiotronics"  in  Augusta,  Geor- 
gia, and  followed  the  refusal  of  Charles  Schaefer  to  satisfy  the  claims  of  cop.'? 
right  infringements  asserted  against  him  by  our  letter  dated  July  1.  1969.  The 
action  was  settled  by  Charles  Schaefer  in  August.  1970.  Pie  thereupon  formed 
Custom  Recording  Company  and  commenced  his  current  activities  relying  upon 
the  compulsory  license  provisions  for  authority  to  use  copyrighted  works.  This 
was  the  first  time  an  illicit  duplicator  purported  to  follow  the  statutory  scheme 
for  compulsory  license.  Pursuant  to  the  settlement,  Charles  Schaefer  made  pay- 
ment of  a  sum  in  excess  of  $2.5,000  for  unauthorized  uses  of  copyrighted  musical 
works  during  the  period  prior  to  .Tune  12.  1970.  Based  upon  this  prior  exjieri- 
ence  with  Charles  Schaefer,  a  background  report  we  obtained  from  confidential 
investigators,  and  the  fact  that  his  activities  violated  state  law  according  to  all 
pertinent  legal  precedents,  the  publisher  principals  of  the  Agency  in  interest  de- 
clined to  instruct  the  Agency  to  enter  into  a  voluntary  licensing  agreement  with 
him  or  his  new  operation.  This  was  fully  explained  to  Charles  Schaefer  and  his 
counsel  when  application  was  first  made  to  the  Agency.  Significantly,  in  the 
notices  of  intention  to  use  copyrighted  musical  works  served  upon  the  Agency's 
principals  on  behalf  of  Custom  Recording  Company,  no  disclosure  was  made  that 
it  was  duplicating  the  recordings  of  others. 

G  &  O  Sales,  Inc.:  At  the  time  that  Custom  Recording  Company  was  set  up 
G  &  G  Sales,  Inc.  commenced  to  follow  the  same  statutory  procedures  for  com- 
pulsory licensing.  The  activities  of  both  were  established  and  supervised  by  the 
same  law  firms.  Based  upon  background  information  we  obtained  with  respect  to 
the  principals  of  G  &  G  Sales.  Inc..  the  publisher  principals  of  the  Agency  in  in- 
terest declined  to  instruct  the  Agency  to  enter  into  a  voluntary  relationship  with 
it.  G  &  G  Sales.  Inc.  also  failed  to  disclose  that  it  was  duplicating  existing  re- 
cordings of  others  in  its  notices  to  the  Agency's  principals  of  intention  to  use 
their  copyrighted  musical  works. 

Tape  Industries  Association  of  Amei'icn :  This  is  a  California  corporation 
which  was  formed  for  the  ostensible  purpose  of  "helping  to  solve  problems  of  the 
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various  small  tape  manufacturers"  .  .  .  engaged  in  illicit  duplicating.  The  de- 
tails of  the  illicit  duplicating  activities  of  three  of  its  members,  Barry  Press- 
man, Donald  Koven  and  Jean  Holmquist  are  fully  described  by  the  United  States 
District  Court  for  the  Central  District  of  California  in  Tape  Industries  Associ- 
ation of  America  v.  Younger,  316  F.  2d  340  (1970).  Its  counsel  should  be  fully 
aware  from  our  communications  with  him  and  prior  counsel  to  the  Association 
that  (1)  the  Agency  was  advised  by  its  counsel  it  should  not  become  voluntary 
party  to  illicit  duplicating  activities  and  (2)  various  of  the  Association's  mem- 
bers have  consistently  appropriated  copyrighted  musical  works  without  any  at- 
tempt to  comply  with  the  compulsory  license  provisions.  A  copy  of  our  written 
communication  to  former  counsel  for  the  Association  dated  December  9,  1968 
is  annexed  hereto  and  marked  "Exhibit  1."  This  was  repeated  and  explained  at 
length  during  a  recent  telephonic  communication  to  its  representative. 

Barry  Pressman,  one  of  its  manufacturing  members,  is  one  of  the  more  no- 
torious illicit  duplicators  in  the  United  States.  He  was  sued  by  various  publisher 
principals  of  the  Agency  in  the  United  States  District  Court  for  the  Central 
District  of  California  for  illicit  uses  of  their  copyrighted  musical  works  in  1968. 
(Civ.  No.  68-263,  4,  5  IH).  An  injunction  against  further  illicit  uses  of  the  copy- 
righted musical  works  in  suit  and  an  order  for  payment  of  damages  to  plain- 
tiffs was  entered  on  consent  of  the  parties  on  October  29,  1968.  Following  entry 
of  the  judgments.  Pressman  failed  to  fulfill  his  obligations  thereunder  to  make 
the  requisite  settlement  payments.  His  illicit  duplicating  activities,  however, 
continued  to  be  extensive.  The  most  recent  injunction  issued  against  him  was  in 
favor  of  five  legitimate  recording  companies  in  the  Superior  Court  of  the  State 
of  California  for  the  County  of  Los  Angeles  (No.  995811)  on  February  19,  1971. 

The  Agency  has  no  record  of  any  member  of  the  Association  attempting  to 
comply  with  the  compulsory  license  provisions  of  the  Copyright  Act,  or  making 
voluntary  payment  of  full  statutory  royalties  for  uses  of  copyrighted  musical 
works.  Furthermore,  it  has  just  come  to  my  attention  that  the  Association  is 
engaged  in  sponsoring  more  devious  illicit  duplicating  activities.  We  have  re- 
ceived a  copv  of  a  recording  bearing  a  label  which  states  : 

TAPE  INDUSTRIES  ASSOCIATION  OF  AMERICA— THIS  IS  A  CUS- 
TOM DUPLICATED  TAPE.  ALL  COPYRIGHT  LICENSES  HAVE  BEEN 
PAID  PURSUANT  TO  THE  FEDERAL  COPYRIGHT  ACT.  .  . 

No  other  label  name  appears  on  the  recording.  Notwithstanding  the  legend,  no 
copyright  licenses  have  been  paid  "pursuant  to  the  Federal  Copyright  Act."  ac- 
cording to  the  records  of  the  Agency.  We  know  of  no  "custom  duplicated  tape," 
usually  a  tape  made  at  the  customer's  request,  in  respect  of  which  the  duplicator 
complies  with  the  Copyright  Act. 

We  submit  that  the  purported  division  into  "legitimate  pirates"  and  the  "il- 
legitimate pirates"  created  by  the  opponents  of  the  legislation  is  a  semantic  trick 
designed  to  cloak  their  activities  with  a  false  aura  of  legitimacy.  During  the 
hearings,  the  following  occurred : 

"Mr.  Biestel :  .  .  .  We  talk  about  legitimate  and  illegitimate  and  legal 
pirates  and  so  forth,  do  any  of  your  clients  engage  in  practices,  as  far  as 
you  know,  which  violate  the  laws  of  finy  state? 
"Mr.  Truitt :  No,  sir,  none  of  my  clients." 
(Tr.  pp.  119, 120). 

This  committee  should  be  aware  that  in  an  action  filed  December  11,  1970,  in 
the  Superior  Court  of  Mecklenberg  County,  North  Carolina,  by  Liberty/UA,  Inc. 
against  Eastern  Tape  Corporation,  G  &  G  Sales,  Inc.,  their  principals  and  various 
unidentified  John  Does,  70-CVS-15018,  plaintiffs  obtained  on  January  6,  1971,  a 
preliminary  injunction  against  defendants,  wider  state  law,  enjoining  their 
illicit  duplicating  activities.  This  was  affirmed  by  the  North  Carolina  Court  of 
Appeals  long  prior  to  the  hearings.  Annexed  hereto  and  marked  "Exhibit  2"  is 
a  certified  copy  of  the  Appellate  Court's  determination.  As  stated  therein,  "We 
find  the  numerous  decisions  distinguishing  the  Sears  and  Compco  cases  from 
cases  similar  to  the  one  at  hand  to  be  sound  ...  in  other  states  where  the 
question  has  arisen,  courts  have,  without  exception,  condemned  record  piracy 
as  unfair  competition.  (Ex.  2,  p.  6).  On  June  10,  1971,  the  Supreme  Court  of 
North  Carolina  dismissed  the  appeal  of  defendants  from  the  decision  of  the 
Court  of  Appeals. 

We  subsequently  ascertained  that  a  corporation  in  Tallahassee,  Florida,  iden- 
tified as  Sound  Duplicators  Service,  Inc.  was  recently  formed  by  various  indi- 
viduals from  G  &  G  Sales,  Inc.  to  conduct  its  duplicating  activities  in  Florida, 
the  obvious  purpose  thereof  being  to  avoid  the  effect  of  the  injunction  issued 
in  North  Carolina.  Annexed  hereto  and  marked  "Exhibit  3"  is  a  copy  of  a  written 
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communication  from  Eastern  Tape  Corporation  "To  Whom  It  May  Concern"' 
conceding  tlir.t  it  is  exploiting  tlie  tape  cartridges  manufactured  by  Sound  Dupli- 
cators Service,  Inc.  Annexed  hereto  and  marked  "Exhibit  4"  is  the  transcript  of 
an  article  which  appeared  in  the  June  3,  1971  edition  of  the  "Miami  Herald"  at 
page  13a.  which  reveals  some  of  the  activities  of  the  opponents  of  the  above- 
identified  legislation  in  an  attempt  to  obtain  an  amendment  of  the  Florida  anti- 
piracy  bill.  It  is  self-explanatory. 

The  Agency  has  over  a  number  of  years  established  a  satisfactory  business 
relationship  with  the  legitimate  recording  companies.  ITiX)n  re^iuests  of  the 
Agency,  the  legitimate  recording  companies  have  invariably  thrown  open  their 
books  "and  records  for  audit  purposes  in  order  to  enable  the  copyright  proprietors 
to  ascertain  the  accuracy  of  the  copyright  royalties  reported.  Consistent  with 
the  business  operations  of  the  illicit  duplicators.  G  &  G  Sales.  Inc.  has  refused  to 
"submit  to  such  an  audit."  A  copy  of  the  letter  of  refusal  is  annexed  hereto  and 
marked  "Exhibit  5."  I  have  just  been  advised  that  Custom  Recording  Company 
has  also  refused  to  submit  to  such  an  audit.  This  is  inconsistent  with  the  business 
practices  of  legitimate  organizations  and  the  prevailing  custom  in  the  industry. 
Furthermore,  it  confirms  the  soundness  of  the  decision  of  the  Agency's  principals 
not  to  direct  it  to  enter  into  a  voluntary  business  relationship  with  the  illicit 
duplicators. 

It  is  our  opinion  that  the  proposed  amendment  to  the  above-identified  legisla- 
tion which  would  provide  for  compulsory  licensing  of  recordings,  should  be  re- 
jected. The  illicit  duplicators  have  seen  fit  to  ignore  applicable  legal  precedents 
and  have  conducted  their  respective  business  operations  in  direct  violation 
thereof.  There  is  no  reason  to  believe  they  will  change  their  tactics  and  comply 
with  the  pertinent  legal  requirements  of  a  compulsory  licensing  system.  We 
believe  such  a  system  would  only  force  the  legitimate  members  of  the  industry 
to  deal  with  its  worst  parasites  to  the  substantial  detriment  of  the  entire 
industry. 

Respectfully  yours, 

Abeles  and  Clark, 
Bv  Robert  C.  Osterberg. 


Exhibit  1 

New  York,  N.Y.,  December  6,  1968. 
KopALD  &  Mark, 
Beverly  Hills,  Calif. 
(Attention  of  Jere  S.  Kopald,  Esq.) 

Dear  Mr.  Kopald  :  This  is  in  response  to  your  communication  of  December  8, 
on  behalf  of  your  client  Tape  Industries  Association  of  America. 

The  position  of  our  client  Harry  Fox,  Agent  and  Trustee,  in  accord  with  that 
of  his  music  publisher  principals,  was  clearly  set  forth  in  our  communication 
to  your  client  of  November  21,  to  which  reference  is  made  in  your  said 
communication. 

In  your  said  communication  you  state,  "It  would  ai>pear  that  your  interest 
is  in  the  collection  of  the  royalties  for  the  copyright  proprietor,  not  the  protection 
of  a  particular  manufacturer  of  records  or  "tapes,"  and  "In  any  event  whether 
or  not  the  activity  you  describe  is  'legal'  is  now  being  determined  in  our  courts 
and  it  is  our  considered  opinion  that  under  the  existing  copyright  law  dupli- 
cated tapes  can  be  'legally  made'."  This  of  course  is  in  conformity  with  the 
position  taken  by  Arthur  Greenberg  of  your  client,  in  his  conversation  with 
Albert  Berman,  of  the  Fox  organization,  referred  to  in  our  said  communication. 
In  other  words  such  position  is  that,  regardless  of  whether  or  not  the  unauthor- 
ized duplication  of  licensed  recordings  of  record  manufacturers  can  be  legally 
made,  our  client  should  license  the  same  on  behalf  of  his  music  publisher  princi- 
pals. Our  considered  opinion  is  to  the  contrary,  so  accordingly  we  can  not  advise 
our  client  to  be  a  party  to  what,  in  our  opinion,  is  an  illegal  transaction. 
Very  truly  yours, 

Abeles  &  Clark. 
Julian  T.  Abeles. 
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Exhibit  2 

(No.  7126SC259— Twenty-Sixth  District) 

North  Carolina  Court  of  Appeals 

(Spring  session  1971) 

From  Mecklenburg. 

LiBERTY/UA,   Inc.   r.   Eastern   Tape  Corporation,   G   &   G   Sales,    Inc.,   J.    M. 
Pettus  and  John  Doe  1  Through  John  Doe  200 

Api>eal  by  defendant  from  Snepp,  Superior  Court  Judge,  4  January  1971, 
Scliedule  "D"  Session,  Superior  Court  of  Meclvlenburg  County. 

Plaintiff  is  a  California  corporation  engaged  in  the  manufacture  and  sale  of 
phonograph  recordings.  It  has  written  contracts  with  Bobby  Goldsboro,  "Canned 
Heat,"  "Sugarloaf"  and  other  individual  and  groups  of  singers  and  performers 
wherein  the  performers  grant  plaintiff  the  exclusive  right  to  manufacture,  repro- 
duce and  sell  phonograph  recordings  embodying  their  performances. 

In  this  action,  filed  11  December  1970,  plaintiff"  alleges  that  defendants  "pirate" 
or  appropriate  performances  embodied  in  plantiff"s  recordings  by  acquiring  a 
copy  of  the  recordings  and  transposing  the  performance  onto  magnetic  tapes 
which  are  then  sold  by  defendants  in  competition  with  plaintiff'.  The  transposi- 
tion is  accomplished  by  the  simple  method  of  playing  plaintift''s  recordings  before 
electrical  recording  equipment  which  transposes  the  performances  onto  defend- 
ants' tapes.  Plaintiff  alleges  that  this  conduct  by  defendants  amounts  to  unfair 
competition  and  asks  that  defendants  be  temporarily  and  permanently  restrained 
from  these  practices. 

The  record  does  not  reflect  any  answer  filed  by  defendants.  However,  in  various 
affidavits  and  in  briefs  filed  in  Superior  Court  and  here,  defendants  admit  the 
conduct  alleged  in  the  complaint,  but  they  deny  that  it  constitutes  a  basis  for 
injunctive  relief. 

Plaintiff's  motion  for  a  temporary  restraining  order  was  granted  by  Judge 
SnepiD  in  an  order  dated  6  January  1971.  Defendants  appealed. 

Smith,  More,  Smith,  Schell  &  Hunter  by  Jack  W.  Floyd  and  Harold  N.  Bynum 
for  plaintiff  appellee. 

Richards  &  Shefte  by  Francis  M.  Pinckney  and  Levine,  Goodman  &  Murchison 
by  Alton  G.  Murchison,  III  and  Sol  Levine  for  defendant  appellants. 

GRAHAM,  Judge.  Plaintiff  claims  no  statutory  or  common  law  copyrights  in 
its  recordings.  Consequently,  the  principal  question  presented  is  whether  the  de- 
fendant's conduct  in  appropriating  the  performances  recorded  by  plaintiff  and 
selling  them  in  competition  with  plaintiff  amounts  to  unfair  competition  which 
may  be  enjoined.  We  answer  in  the  affirmative. 

In  Steak  House  v.  Stanley,  263  N.C.  199,  203,  139  S.E.  2d  185,  189,  Justice 
Sharp  quoted  from  the  opinion  by  Denny.  Justice  (later  Chief  Justice),  in  Ex- 
tract Co.  v.  Ray,  221  N.C.  269,  273,  20  S.E.  2d  .59,  61,  as  follows:  "The  test  (of 
unlawful  competition)  is  simple  and  lies  in  the  ansiwer  to  the  question:  Has 
plaintiff's  legitimate  business  been  damaged  through  acts  of  the  defendant's 
which  a  court  of  equity  would  consider  unfair?" 

The  damage  occurring  to  plaintiff's  business  from  the  conduct  of  defendants 
is  easily  apparent.  Plaintiff  expends  substantial  sums  of  money  in  obtaining 
the  services  of  popular  artists  and  in  recording  their  perfonnances.  As  found 
by  the  trial  court,  "[i]n  order  to  sell  the  recordings  embodying  perfonnances  to 
vvhich  plaintiff  possesses  exclusive  rights,  and  to  build  good  will,  such  perfor- 
mances, the  names  of  the  artists,  and  the  recordings  produced  by  plaintiff  are 
advertised  and  promoted  at  great  expense  to  plaintiff"."  In  appropriating  tlie 
fruits  of  plaintiff's  initiative,  skill,  effort  and  expense  to  their  own  use,  defendants 
obviously  circumvent  a  great  portion  of  the  cost  of  engaging  in  the  recording 
business.  They  thereby  gain  substantial  competitive  advantage  over  plaintiff. 
This  conduct,  it  seems  to  us,  amounts  to  unfair  competition  and  is  subject 
to  restraint. 

We  find  the  derision  in  Internat'l  News  Serv.  v.  Asso.  Press.  248  T\S.  21.5.  39 
S.  Ct.  68,  63  L.Bd.  211  (1918),  particularly  ai^plieable  to  the  instant  case.  There, 
the  International  News  Service  (I.N.S.)  was  enjoined  by  a  U.S.  District  Court 
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from  copying  from  bulletin  boards  and  early  editions,  news  gatliered  by  the 
Associated  Press,  and  then  selling  the  news  in  competition  with  Associated  Press 
editions.  In  affirming  the  order  granting  the  injunction,  the  United  States 
Supreme  Court  stated :  ^  ,  ,    i 

"The  right  of  the  purchaser  of  a  single  newspaper  to  spread  linowledge 
of  its  contents  gratuitously,  for  any  legitimate  purpose  not  unreasonably 
interfering  with  complainant's  right  to  make  merchandise  of  it,  may  be 
admitted  ;  but  to  transmit  that  news  for  commercial  use,  in  competition  with 
complainant,— which  is  what  defendant  has  done  and  seeks  to  justify,— is  a 
very  different  matter.  In  doing  this  defendant,  by  its  very  act,  admits  that 
it  is  taking  material  that  has  been  acquired  by  complainant  as  the  result  of 
organization  and  the  expenditure  of  labor,  skill,  and  money  and  which  is 
salable  by  complainant  for  money,  and  that  defendant,  in  appropriating  it 
and  selling  it  as  its  own,  is  endeavoring  to  reap  where  it  has  not  sown,  and 
by  disposinsi-  of  it  to  newspapers  tliat  are  competitors  of  complainant's  mem- 
bers is  apiiropriatiug  to  itself  the  harvest  of  those  who  have  sown.  Stripped 
of  all  disguises,  the  process  amounts  to  an  unauthorized  interference  with 
the  normal  operation  of  complainant's  legitimate  business  precisely  at  the 
point  where  the  profit  is  to  be  reaped,  in  order  to  divert  a  material  portion 
of  the  profit  from  those  who  have  earned  it  to  those  who  have  not,  with 
special  advantage  to  defendant  in  the  competition  because  of  the  fact  that  it 
is  not  burdened  with  any  part  of  the  expense  of  gathering  the  news." 
Defendants  contend  that  during  the  more  than  fifty  years  since  the  I.X.S. 
decision,  the  case  has  lost  its  significance.  They  cite  many  cases  supporting  the 
proposition  tliat  the  I.N.S.  case  must  be  limited  to  its  own  particular  set  of  facts. 
If  this  be  conceded,  it  nevertheless  appears  that  the  conduct  of  defendants  here 
is  so  remarkably  similar  to  the  conduct  condenmed  in  the  I.N.S.  case  as  to  bring 
it  within  even  a  limited  application  of  the  principles  of  that  case. 

The  recent  companion  cases  of  Sears,  Roebuck  &  Co.  v.  Stiffel  Co.,  376  U.S. 
'^2.">  S4  S.Ct.  7S4,  11.  Ed.  2d  661  (1064).  and  Compco  Corp.  v.  Day-Brite  Light- 
ing, Inc.,  376  U.S.  234.  84  S.Ct.  779.  11  L.Ed.  2d  669  (1964),  are  cited  by  defendants 
as  'conclusively  establishing  the  present  ineffectiveness  of  the  I.N.^.  decision. 
Defendants  also  urge  that  these  cases  permit  the  type  of  record  piracy  in  which 
they  admittedly  engage.  In  the  Sears  case,  Sears  manufactured,  and  sold  at  a 
lower  price,  laiiips  similar  to  those  manufactured  and  sold  by  Stiffel.  In  Compco, 
Compco  manufactured  and  sold  fluorescent  lighting  fixtures  similar  to  those 
manufactured  and  sold  by  Day-Brite.  Neither  product  was  patented.  It  was 
admitted  that  defendants  had  copied  plaintiffs'  designs.  The  United  States 
Supreme  Court  held  that  the  copying  of  unpatented  products  is  permissible  despite 
any  state  laws  to  the  contrary,  saying  in  effect,  that  to  permit  a  state  to  prevent 
the  copying  of  an  article  which  could  not  be  patented  would  be  to  allow  the 
state  to  keep  from  the  public  something  which  federal  law  has  said  belongs  to 
the  public. 

No  case  from  any  jurisdiction  has  been  brought  to  our  attention  which  holds 
the  Scars  and  Compco  decisions  applicable  to  a  factual  situation  similar  to  the 
one  we  are  now  considering.  There  is  an  abundance  of  authority  to  the  contrary. 

In  Capitol  Records,  Inc.  v.  Spies, 111.  App.  2d ,  264  N.E.  2d  874,  the 

Illinois  Appellate  Court  considered  an  attempt  by  a  record  producer  to  enjoin  a 
defendant  from  the  identical  practices  engaged  in  by  defendants  in  the  instant 
case.  In  ordering  an  injunction  that  Court  stated  : 

"We  believe  that  the  facts  of  the  instant  case  are  clearly  distinguishable 

from  the  Scars  and  Compco  decisions,  and  we  find  that  the  trial  court  erred 

in  denying  Capitol's  motion  for  a  temporary  injunction.  Whereas  in  those 

cases  the  court  was  concerned  with  the  copying  of  products  which  were 

not  patented,  in  the  instant  case  Spies  was  actually  appropriating  another's 

property.  Rather  than  the  Sears  and  Compco  decisions,  we  find  that  the  case 

of  International  News  Service  v.  Associated  Press  ...  is  controlling." 

In  Capitol  Records,  Inc.  v.  Greatest  Records,  Inc.,  43  Misc.  2d  878,  252  N.Y.S. 

2d  553,  a  New  York  trial  court  enjoined  defendants  from  making  records  from 

plaintiff's  record  albums.  There,  as  here,  defendants  opposition  was  based  upon 

the  Sears  and  Compco  decisions.  The  court  stated  :  "Such  reliance  is  ill-placed, 

as  these  cases  are  not  applicable  to  the  subject  matter  and  devious  conduct  of 

defendants  which  this  court  is  presently  called  upon  to  deal  with."  After  noting 

that  Sears  dealt  with  the  sale  of  a  substantially  identical  lamp  and  Compco  dealt 

with  the  sale  of  an  imitation  of  a  lighting  fixture,  the  court  said  :  "Neither  of 

those  learned  decisions  stands  for  the  proposition  that  this  plaintiff  is  not  en- 
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titled  to  protection  against  the  unauthorized  appropriation,  reproduction  or  dupli- 
cation of  the  actual  performances  contained  in  its  records." 

Other  cases,  decided  subsequent  to  Sears  and  Compco  and  enjoining  activities 
of  the  type  here  involved,  include :  Flexitized,  Inc.  v.  National  Flexitized  Corp., 
335  F  2d  774  (2d  Cir.  1964),  cert,  denied,  380  U.S.  913  (1965)  ;  Grove  Press,  Inc. 
V  Collectors  Publication,  Inc.,  264  F.  Supp.  603  (CD.  Cal.  1967)  ;  Pottstown  DaUy 
News  Publishing  Co.  v.  Pottstown  Broadcasting  Co.,  247  F.  Supp.  578  (E.D.  Pa. 
1965)  ;  Capitol  Records,  Inc.  v.  Erickson,  2  Cal.  App.  3d  526,  82  Cal.  Rptr.  798 ; 
Columbia  Broadcast,  Sys.,  Inc.  v.  Documentaries  Unlim.,  Inc.,  42  Misc.  2d  723, 
248  N.Y.S.  2d  809. 

We  find  the  numerous  decisions  distinguishing  the  Sears  and  Compco  cases 
from  cases  similar  to  the  one  at  hand  to  be  sound.  Defendants  here  are  not 
copying  a  design  or  concept.  They  have  not  obtained  the  same  artist  to  record 
the  same  song  in  an  identical  manner.  This  type  of  "copying"  would  presumably 
be  protected  by  the  decisions  of  Sears  and  Compco.  Conduct  of  that  sort,  how- 
ever, is  a  far  cry  from  appropriating,  for  use  in  competition  with  plaintiff,  the 
very  product  which  plaintiff  produced  with  its  own  resources. 

We  flmd  no  North  Carolina  cases  dealing  with  the  question  presented  on  this 
appeal.  However,  in  other  states  where  the  question  has  arisen,  courts  have, 
without  exception,  condemned  record  piracy  as  unfair  competition.  Tape  In- 
dustries Association  of  America  v.  Younger,  316  F.  Supp.  340  (CD.  Cal.  1970)  ; 
Capitol  Records,  Inc.  v.  Spies,  supra ;  Capitol  Records,  Inc.  v.  Erickson,  supra ; 
Capitol  Records,  Inc.  v.  Greatest  Records,  Inc.,  supra;  Gieseking  v.  Urania 
Records,  Inc.,  17  Misc.  2d  1034,  155  N.Y.S.  2d  171 ;  cf.  Columbia  Broadcast,  Sys., 
Inc.  V.  Documentaries  Unlim.,  supra;  Metropolitan  Opera  Ass'n.  v.  Wagner- 
Nichols  R.  Co.,  199  Misc.  786,  101  N.Y.S.  2d  483. 

Defendants  argue  that  the  provisions  of  G.S.  66-28  preclude  us  from  following 
the  unanimous  authority  of  other  jurisdictions  which  have  passed  upon  the 
precise  issue  wliich  is  now  before  us.  The  provisions  of  G.S.  66-28  are  as  follows  : 

"Prohibition  of  rights  to  further  restrict  or  to  collect  royalties  on  commercial 
use. — When  any  phonograph  record  or  electrical  transcription,  upon  which 
musical  performances  are  embodied,  is  sold  in  commerce  for  use  within  this 
State,  all  asserted  common-law  rights  to  further  restrict  or  to  collect  royalties 
on  the  commercial  use  made  of  such  recorded  performances  by  any  person  is 
hereby  abrogated  and  expressly  repealed.  When  such  article  or  chattel  has  been 
sold  in  commerce,  any  asserted  intangible  rights  shall  be  deemed  to  have  passed 
to  the  purchaser  upon  the  purchase  of  the  chattel  itself,  and  the  right  to  further 
restrict  the  use  made  of  phonograph  records  or  electrical  transcriptions,  whose 
sole  value  is  in  their  use,  is  hereby  forbidden  and  abrogated. 

Nothing  in  this  section  shall  be  deemed  to  deny  the  rights  granted  any  person 
by  the  United  States  Copyright  Laws.  The  sole  intendment  of  this  enactment  is 
to  abolish  any  common-law  rights  attaching  to  phonograph  records  and  elec- 
trical transcriptions,  whose  sole  value  is  in  their  use,  and  to  forbid  further  restric- 
tions of  the  collection  of  subsequent  fees  and  royalties  on  phonograph  records 
and  electrical  transcriptions  by  performers  who  were  paid  for  the  initial  per- 
formance at  the  recording  thereof." 

The  above  statute  was  enacted  in  1939.  Apparently  record  piracy  did  not 
become  a  problem  until  sometime  later.  In  an  article  on  the  subject  published  in 
the  Stanford  Law  Review  in  1953  it  is  stated:  "'Pirating,'  in  this  instance, 
describes  the  practice  of  re-recordiug  a  phonograph  record  manufactured  by 
another  company  and  then  selling  the  duplicates.  Record  piracy  mushroomed  in 
the  last  five  years  from  relative  obscurity  to  a  point  where  two  dozen  labels  were 
being  sold  in  various  parts  of  the  country.  A  few  'pirates'  circulated  catalogs 
of  their  booty.  Some  labels  received  a  national  distribution  and  were  handled  in 
the  most  legitimate  stores.  Occasionally,  'dubs'  were  even  used  in  local  juke 
boxes."  5  Stan.  L.  Rev.  433.  It  is  unlikely  that  in  1939  the  legislature  had  heard 
of  this  type  of  conduct,  and  we  cannot  conceive  that  one  of  its  purposes  in 
enacting  G.S.  66-28  was  to  make  legitimate  such  unfair  competitive  practice. 

G.S.  66-28  was  enacted  shortly  after  the  Federal  District  Court  for  the  Eastern 
District  of  North  Carolina  held  that  Fred  Waring  had  a  common  law  property 
right  in  his  orchestra's  recordings  and  could  prevent  defendant  from  playing  the 
recordings  over  a  radio  station  without  his  permission.  Waring  v.  Dunlea,  26  F. 
Supp.  338  (E.D.  N.C  1939).  The  effect  of  GS  66-28  was  to  overrule  the  Waring 
decision  by  eliminating  any  common  law  right  to  restrict  the  use  of  a  recording 
sold  for  use  in  this  State.  However,  we  interpret  "use",  as  employed  in  the 
statute,  to  mean  the  use  for  which  a  recording  is  intended ;  i.e.,  the  playing  of 
the  recording.  Thus,  under  the  statute,  any  record  sold  in  commerce  for  use  in 
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this  State  may  be  played  privately,  publicly,  and  commercially  without  restric- 
tion It  does  not  follow,  however,  that  the  performance  contained  on  the  record 
can  be  re-recorded  onto  another  record  and  the  re-recording  sold  in  competition 
with  the  original  producer.  To  so  hold  would,  in  our  opinion,  give  a  construction 
to  the  statute  that  was  never  Intended. 

Defendants  assign  as  error  the  court's  finding  that  if  they  were  not  temporarily 
enjoined,  plaintiff  would  suffer  irreparable  damage.  In  our  opinion  there  was 
plenary  evidence  to  support  that  finding  and  this  assignment  of  error  is 
overruled. 

Affirmed. 

Judges  Campbell  and  Britt  concur. 

A.  true  copy  t 

Theodore  C.  Brown,  Jr.,  Clerk  of  the  Court  of  Appeals,  of  North  Carolina, 
By  Patti  P.  Barker,  Oep«fi/ CZerfc, 

April  28,  19 11. 

Exhibit  3 

Eastern  Tape  Corp. 
Charlotte,  N.C.,  May  18,  1971. 
To  Whom  It  May  Concern: 

We  have  learned  that  many  distributors  and  retailers  are  reluctant  to  sell 
some  magnetic  tape  cartridges  because  of  prior  instances  where  distributors 
and  retailers  have  been  sued  or  threatened  with  suit  for  copyright  infringement 
because  the  necessary  copyright  licenses  were  not  obtained  from  the  musical 
copyright  owner  by  the  manufacturer  of  the  tape  cartridge.  We  also  under- 
stand that  some  cases,  manufacturers  have  told  their  distributors  and  retailers 
that  such  licenses  have  been  obtained  when  in  fact  they  had  not. 

Accordingly,  we  wish  to  advise  you  that  a  thorough  search  is  made  in  the  copy- 
right office  by  the  firm  of  Copyright  Consultants,  Inc.  for  all  musical  composi- 
tions which  appear  on  our  tapes.  Whenever  this  searching  reveals  that  any 
musical  composition  requires  a  license,  our  agents  proceed  to  secure  a  compulsory 
license  as  provided  for  by  the  copyright  statute,  and  to  pay  all  necessary  royalties 
to  the  respective  copyright  owners. 

We  therefore  can  assure  you  that  all  tape  cartridges  manufactured  by  Sound 
Duplicators'  Service,  Inc.  of  Florida,  and  sold  by  Eastern  Tape  Corporation  are 
free  of  any  liability  for  statutory  copyright  infringement,  and  we  hereby  advise 
you  that  Sound  Duplicators  Service  Inc.,  shall  undertake  to  defend,  without 
expense  to  you,  any  action  brought  against  you  for  statutory  copyright  infringe- 
ment of  any  musical  composition  which  appears  on  tape  cartridges  manufac- 
tured by  Sound  Duplicators  Service,  Inc.,  and  sold  by  Eastern  Tape  Corporation, 
and  we"  shall  indemnify  you  for  all  damages  which  you  are  ordered  by  a  Court 
to  pay  in  such  a  suit,  provided  that  you  advise  us  immediately  of  any  suit  for 
copyright  infringement  which  is  brought  against  you  and  that  you  allow  Sound 
Duplicators  Service,  Inc.,  and  attorneys  appointed  by  it  to  assume  sole  responsi- 
bility and  control  of  the  defense  of  any  such  suit.  We  trust  that  this  letter  will 
resolve  any  doubts  that  you  may  have  with  regard  to  statutory  copyright 
infringement  liability  resulting  from  the  sale  of  our  tape  cartridges,  and  should 
you  have  any  further  questions  in  this  regard,  please  let  us  know. 
Sincerely, 

Eastern  Tape  Corp.. 

J.   H.   Pettus,   President. 

Exhibit  4 

[From  the  Miami  Herald,  June  3,  1971,  p.  1.3-A] 

Hebe's  How  Legislator,  Brother,  Lobbied  and  Lost  in  Pushing  Bill 

Amendment 

TUCKER   denies    AIDING   BROTHER 

(By  William  R.  Amlong,  Democrat-Miami  Herald  Service) 

In  a  small  but  tastefully  appointed  office  in  the  House  Speaker's  suite  several 
weeks  ago.  Rep.  Don  Tucker  brought  together  a  diverse  group  of  people  to  talk 
about  a  bill. 

There  were  two  men  from  the  music  recording  industry,  the  chairman  of  the 
House  committee  considering  the  bill,  and  the  committee's  staff  attorney. 
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ALSO  THERE  was  Luther  C.  "Kit"  Tucker,  the  legislator's  brother,  who  late 
Wednesday  was  indicted  on  forgery  charges  by  a  Leon  County  Grand  Jury. 

The  bill  under  discussion,  sponsored  by  Sen.  Bill  Gunter,  D-Orlando,  would 
outlaw  record  piracy,  or  the  copying  and  resale  of  recorded  sounds.  Tucker  was 
pushing  an  amendment  to  exempt  the  segment  of  the  industry  represented  by 
the  men  in  the  room.  Gunter  contended  that  the  amendment  would  damage  the 
bill. 

Tucker,  a  personable  35-year  old  legislator  from  Tallahassee  who  claims 
enough  pledged  support  to  become  House  SiJeaker  in  197.J-76,  fought  intensely 
for  the  amendment.  He  approached  members  of  both  House  and  Senate  on  a 
personal  basis  to  ask  for  it. 

This  day,  he  asked  an  aide  to  Speaker  Richard  Pettigrew  if  he  could  borrow  his 
office,  then  staged  the  lobbying  meeting  there. 

One  of  the  industry  men,  Charles  Shafer,  is  in  business  in  North  Augusta,  S.C., 
of  copying  other  firms'  records  onto  tapes,  selling  them  and  paying  the  com- 
posers the  two-cent  federal  copyright  royalty  for  each  copy.  The  amendment, 
which  ultimately  failed,  would  have  allowed  Shafer  and  similar  manufacturers 
to  make  and  sell  their  tapes  in  Florida. 

One  of  the  firms,  Eastern  Tape  Corp.  of  Charlotte.  X.C.  was  considering  open- 
ing a  plant  near  Tallahassee.  This  is  why  Tucker  says  he  was  fighting  for  the 
amendment. 

Kit  Tucker,  however,  also  appears  to  have  had  an  involvement  with  the 
industry. 

"I  am  going  to  work  for  a  music  company,  making  musical  tapes."  he  told  the 
Miami-Herald  May  20  when  questioned  about  whether  he  was  a  lobbyist  on 
another  matter. 

"I  understand,"  said  Rep.  Tucker  May  24,  "he  (Kit)  was  going  to  get  a  job  with 
them  when  they  came  here.  I  understand  that  from  the  lawyer  that  incorporated 
them." 

(The  lawyer  is  Thomas  Woods,  with  whom  Tucker  shares  law  offices.  The 
recording  firm,  however,  never  incorporated  here.) 

Since  then,  the  stories  have  changed. 

"I  think  you  misunderstood  me."  Kit  Tucker  said  List  week  when  asked  the 
name  of  the  music  company  he  was  going  to  work  for.  "I  am  in  the  brick  busi- 
ness. That's  the  business  I'm  in." 

Shafer,  meanwhile,  said  Kit  Tucker  was  introduced  to  him  as  the  lobbyist 
for  his  firm's  Tallahassee  distributors.  He  said  Tucker  wanted  to  become  a  sales 
representative  for  the  distributor. 

Both  statements  are  denied  by  Alvin  L.  Viekers,  one  of  the  distributing  firm's 
ownf'Ts,  who  told  The  Herald:  1)  No,  Kit  Tucker  wasn't  a  lobbyist  or  salesman 
for  liiui  2)  he'd  "known  the  boy  all  his  life."  and  3)  "I  got  a  call  on  this  thing 
this  week  that  something  was  wrong — I've  talked  to  you  all  I'm  going  to." 

So  if  Kit  Tucker  wasn't  working  for  the  tape  industry,  what  was  he  doing 
in  the  meeting  to  which  his  brother  brought  House  Judiciary  Chairman  Talbot, 
"Sandy"  D'Alemberic,  D-Miami,  and  D'Alemberte's  staff  attorney,  Janet  Reno? 

"Wliat  my  brother  does  with  me,"  replied  Rep.  Tucker,  "is  none  of  your 
damn  business,  son." 

'You  can  look  all  you  want  to,"  Rep.  Tucker  said.  "There's  nothing  here  you're 
going  to  find  (wrong)  ...  I  have  no  pecuniary  interests.  My  brother  is  not  a 
lobbyist .  .  .  just  be  careful." 

Kit  Tucker  is  not  registered  as  a  lobbyist. 

The  grand  jury  returned  the  indictment  after  investigating  charges  by  a 
West  Palm  Beach  trucker.  John  Rathbun.  that  he  paid  Tucker  $1, ;">()()  in  fees 
thinking  he  was  a  member  of  a  Tallahassee  lobbying  firm  whose  principal  denies 
Tucker  worked  for  him  and  said  he  never  saw  the  cheeks. 

Tucker  was  hired  by  Rathbun  on  the  basis  of  a  letter  from  Tallahassee  lawyer 
Felix  Johnston — Woods'  law  partner,  des<>ribing  Tucker  as  a  member  of  the 
lobbying  firm  and  brother  of  a  powerful  state  legislator. 

Called  to  testify  before  the  grand  jury  were  Rep.  John  Forbes.  D-J;icksonville, 
a  freshman  legislator  who  said  he  had  been  improperly  approached  about  his 
vote  on  the  trucking  bill ;  Johnston  ;  Jack  Simons  Jr. ;  and  Elmer  Rounds,  part- 
ners in  the  public  relations  firm  Kit  Tucker  supposedly  represented ;  Rathbun ; 
Rounds'  secretary  :  a  former  secretary  ;  Rounds'  wife  and  Woods. 

Rep.  Tucker  said  he  was  fighting  for  the  recording  company  amendment  only 
to  attract  new  industry  to  Wakulla  County,  part  of  his  district. 

The  Senate,  rejected  the  amendment  which  D'Alemberte's  committee  ac- 
cepted by  a  voice  vote  and  which  the  House  at  first  passed  56-^15. 
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Exhibit  5 


RiCHABDS  &  ShEFTE, 

Charlotte,  N.C.,  June  2, 1971. 


Mb.  Albert  Bebman, 
The  Harry  Fox  Agency, 
Xeiv  York,  N.Y. 

Dear  Mr.  Berman  :  I  have  been  asked  by  G.  &  G.  Sales,  Inc.,  to  respond  to 
your  letter  of  May  13,  1971,  regarding  a  "sche<luled"  audit  of  G.  &  G.  by  your 
accountants. 

Our  client  has  fully  complied  with  all  provisions  of  the  federal  Copyright  Act 
in  obtaining  compulsory  statutory  licenses  from  your  principals  and  in  sub- 
mitting sworn  statements  of  use  together  with  a  royalty  cheek  by  the  20th  of 
each  month. 

Accordingly,  we  wish  to  advise  you  that  we  are  unaware  of  any  authority  by 
which  you  assume  the  right  to  audit  our  client's  confidential  records,  and  that 
we  do  not  intend  to  submit  to  such  an  audit. 
Very  truly  yours, 

Francis  M.  Pinckney. 

Mr.  Kastenmeier.  Going  down,  JMr.  Tniitt,  to  some  basics  with  re- 
spect to  this.  Apparently,  there  is  a  recognition  on  the  pait  of  your 
industry  that  there  is  an  inequity  existing  today,  namely,  the  fact 
that  unlike  the  record  companies  who  have  heretofore  existed  and  who 
do  have  relationshij)s  with  the  distribution  system  and  have  talent 
under  contract,  that  you  do  not  have  tlie  same  expenses  in  originating 
material  and  producing  material  that  they  have.  And,  correspond- 
ingly, you  are  having  a  free  ride  in  terms  of  the  basic,  underlying 
talent  and  production  costs.  You  admit  that  this  is  true,  of  course,  do 
you  not  ? 

In  other  words,  the  present  arrangement  is  inequitable. 

Mr.  Truitt.  Yes,  sir,  it  is.  I  don't  think  there  is  any  question  about 
it.  Let  me  just  go  one  step  farther.  The  proposed  bill,  however,  is  like- 
wise inequitable.  We  are  willing  to  pay  whatever  the  price  is  deter- 
mined to  be,  a  fair  and  reasonable  price,  for  the  rights  that  we  seek. 

Mr.  Kastexmeier.  l^liat,  if  an3%  contributions  do  your  organiza- 
tions, business  organizations,  make  to  the  product  ^  Any  ? 

Mr.  Truitt.  Yes,  sir.  Although  I  understand  that  some  people  may 
disagree  with  whether  we  do  or  whether  we  don't,  let  me  say  that  some 
of  the  testimony  yesterday  concerning  how"  easy  it  is  to  go  into  this 
business  and  how  cheaply  it  can  be  done,  I  submit  is  inaccurate. 

Our  clients  have  the  best  and  most  expensive  equipment  that  money 
can  buy,  right  from  Ampex.  They  improve.  They  arrange.  They  mix. 
They  change  mono  into  stereo.  They  change  the  decibel  ranges  and 
they  produce  a  product  which  we  believe  the  record  companies  ac- 
knowledged yesterday  that  they  cannot  compete  with. 

To  that  extent,  we  do  add  sometliing  to  the  product.  We  don't  add 
anything  to  the  product  like  a  great  violinist  Avould  add  something  in 
terms  of  an  interpretation,  certainly  not  to  that  exent.  We  add  what- 
ever can  be  technically  added  through  available  technology  and  that 
is  2iot  an  insubstantial  addition. 

Mr.  Leeds.  Mr.  Chairman,  may  I  comment  ? 

yir.  Kastexmeier.  Yes,  iNIr.  Leeds. 

yh\  Leeds.  There  are  a  number  of  ways  in  which  I  belie^'e  that  we 
contribute,  that  our  clients  contribute.  First,  Mr.  Truitt  had  alluded 
earlier  to  tlie  question  of  submark-ets.  This  is  an  area  whei-e  I  think 
there  is  a  definite  contribution  made  and  one  that  can  continue  to  be 
made.  For  example,  I  don't  know  if  the  committee  is  familiar  with  the 
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problems  that  existed  iii  the  record  industry  with  respect  to  four-track 
tape  and  eight-track  tape. 

The  tape  that  has  been  shown  to  you  here  is  an  eight-track  cartridge. 
There  are  presently  tape  cartridges  and  recording  and  playback  equip- 
ment made  by  the  record  companies,  such  as  RCA  and  CBS,  that  use 
so-called  "eight-track  tape."  Previously  there  was  equipment  made  to 
play  the  "four-track  tape"  that  the  record  companies  used  to  make. 
The  record  companies  have  stopped  making  four-track  tape.  Xow,  if 
you  happen  to  have  been  unlucky  enough  to  have  purchased  a  four- 
track  cartridge  plaj^back  machine,  you  cannot  today  purchase  from 
the  record  companies  tapes  that  will  play  on  that  machine. 

If  you  want  to  use  your  machine,  you  have  to  buy  it  from  other 
sources.  The  only  sources,  we  suggest,  are  those  companies  who  can 
profitably  make  a  living  from  making  smaller  amounts  of  tape  than  the 
record  companies  make,  to  wit,  our  clients. 

Another  submarket  problem  concerns  the  "tape  mix."  Many,  in 
fact,  almost  all  the  albums  produced  by  the  record  companies  are 
albums  which  contain  one  or  two  popular  or  hit  songs  and  eight  songs 
which  are  only  filler.  If  you  want  to  purchase  an  album  which  contains 
10  or  12  hit  songs,  you  cannot  do  it  today  unless  you  buy  duplicated 
tape,  since  the  record  companies  have  not  entered  this  submarket. 

A  third  submarket  problem  concerns  those  selections  which  are  not 
available  on  tape  at  all.  Many  record  companies  do  not  place  their 
entire  libraries  on  tape.  Further,  even  if  a  tape  is  made,  there  is 
usually  a  period  of  delay  between  the  time  a  recording  is  issued  to  the 
public  in  disc  form  and  the  time  the  tape  is  made  available  to  the 
public. 

Thus,  if  you  own  a  car  with  a  stereo  playback  machine  in  it  and 
you  want  to  get  a  recording  of  a  certain  song  or  a  certain  albmn  to 
play,  you  can't  do  it  now  unless  you  buy  duplicated  tape.  I  suggest 
that  these  are  areas  and  contributions  that  can  and  will  be  made  by 
licensed  duplicators  under  a  bill  similar  to  the  bill  in  front  of  this 
committee,  which  provides  for  compulsory  licensing. 

Mr.  I^STENMEiEE.  In  other  words,  if  you  either  had  a  compulsory 
license  or  if  the  bill  passed  and  you  were  able  to  contract  with  the  own- 
ers, would  3^ou  in  fact  be  originating  material,  at  least  from  a  tech- 
nological standpoint  and  would  you  become  protected  owners  of  such 
recorded  materials  ? 

Mr.  Truitt.  I  am  not  sure  I  understood  your  statement,  sir.  Let 
me  make  this  observation.  This  bill  without  a  compulsory  license  will 
place  the  clients  which  we  represent  at  the  absolute  mercy  of  the  record 
companies  and  the  consumer  likewise  will  be  at  the  record  companies' 
mercy  and  I  don't  say  that  disparagingly  like  there  is  something  wrong 
with  the  record  companies.  I  only  say  that  once  you  create  a  statutory, 
integrated,  vertical  monopoly  all  the  way  up  the  line  and  don't  pro- 
vide some  methodology  to  get  product  back  down  the  line  and  you 
don't  do  it  in  the  statute,  the  record  companies  are  going  to  do  what 
any  good  businessman  would  do  in  that  situation  and  they  are  going 
to  say,  "Well,  of  course,  let  us  negotiate."  Only,  we  have  nothing  to 
negotiate  with. 

The  record  companies  will  then  have  everything  to  negotiate  with. 
I  submit,  ]Mr.  Chairman,  that  this  is  precisely  the  issue  which  the  1909 
committee  report  dealt  with  when  there  was  something  called,  "the 
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music  trust,"  and  something  called,  "the  record  industry."  Congress 
was  afraid  then  that  the  problem  of  monoply  in  1909  was  sufficiently 
severe  that  in  order  to  balance  it,  the  great  compromise,  the  compulsory 
license,  2  cents,  to  avoid  what  would  hardly  be  called  an  arm's-length 
agreement  to  the  extent  that  arm-s-length  agreements  and  negotiations 
exist  today  between  songwriters  or  publishing  companies  and  record 
companies.  Those  negotiations  exist  by  virtue  of  what  is  in  the  law  to- 
day, 2  cents. 

If  we  don't  have  it  in  the  law  that  is  now  before  the  committee,  there 
will  be  no  negotiations.  Prices  will  be  dictated. 

Mr.  IViVSTEXMEiEE.  That  was  the  first  point  that  I  think  you  made, 
that  the  bill  would  put  you  out  of  business  and  there  may  be  some 
question  of  whether  that  is  the  case.  I  cannot  say  myself  whether  record 
comiDanies  would  in  fact  negotiate  with  you.  It  may  be  if,  as  Mr.  Leeds 
suggests,  that  you  are  producing  materials  that  are  not  competitive 
with  existing  record  companies,  such  as  four-track  tapes  and  the  like, 
that  they  would  be  perfectly  happy  to  sell  you  rights  to  some  of  those 
materials. 

Mr.  Leeds.  Mr.  Chairman,  may  I  respond  to  that? 

I  don't  believe  that  four-track  is  not  competitive  with  eight-track. 
I  believe  it  is  competitive.  It  is  competitive  m  the  sense  that  someone 
wlio  buys  a  four-track  tape  is  not  going  to  buy  an  eight-track  tape  of 
the  same  album.  So,  the  record  companies  have  apparently  adopted 
the  position  that,  at  the  expense  of  the  consumer,  they  can  make  more 
money  selling  eight-track  tape  than  they  can  four-track  tape. 

In  the  past  an  eight-track  tape  album  cost  $1  more  than  a  four- 
track  tape  of  the  same  album.  Therefore,  the  consumer  who  purchased 
an  eight-track  album  received  the  same  product  as  the  one  who  pur- 
chased a  four-track  album  but  he  paid  a  dollar  more  for  it.  Interest- 
ingly enough,  because  it  is  eight-track  there  is  only  half  as  much  tape 
used  as  in  a  four-track  album.  So,  at  some  point  in  time,  I  would  like 
the  record  companies  to  explain  why  it  was  necessary  to  charge  a 
dollar  more  for  eight-track  than  for  four-track. 

We  think  that  is  an  example  of  the  kind  of  monopolistic  pressure 
the  record  companies  can  assert  on  the  consumer  and  we  think  it  is 
necessary  to  have  a  compulsory  licensing  fee  to  combat  that  monopo- 
listic pressure. 

Mr.  Kastenmeier.  We  are  talking  about  monopolies.  I  don't  want  to 
monopolize  the  time  and  I  will  yield  to  my  colleagues  after  one  more 
question  or  observation,  that  is,  this  committee  has  been  through  the 
troublesome  legislative  process  in  the  recent  past  of  trying  to  resolve 
disputes  as  to  what  the  compulsory  license  ought  to  be  and  has  found 
it  very  difficult.  I  suspect  with  the  state  of  the  art  with  respect  to  sound 
recordings  and  the  new  teclinology  in  sound  recordings  being  what 
they  are,  it  would  be  even  more  difficult  to  try  to  establish  by  statute 
the  fees  for  this.  I  would  just  invite  your  comment,  if  any. 

INIr.  Truitt.  I  think  I  would  respectfully  disagree  with  you,  not  on 
the  difficulty  of  doing  it,  I  think  it  is  possible  to  do  it.  It  is  possible  to  do 
it  simply  by  having  the  information  available  and  deciding  what  is  a 
reasonable  and  equitable  price  to  pay  in  order  to  protect  an  interest 
which  the  record'  companies  submit  is  vital  to  them  and  we  submit  is 
vital  to  us.  Somewhere  between  those  two  legitimate  interests  a  price 
should  be  f  orthcomino-. 
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The  mechanics  of  domg  it,  Mr.  Chairman,  would  be  difficult  but  tech- 
nology is  providing  this  country  with  only  difficult  things  to  solve  m 
the  marketplace.  That  problem,  I  submit,  is  just  not  gonig  to  get  any 
oetter.  Our  work  and  your  work  is  just  not  going  to  become  easier. 
Mr,  Kastenmeier.  I  am  not  sure  that  helps  very  much. 
Mr.  Leeds.  May  I  also  respond  to  that  ? 
Mr.  Kastenmeier.  Yes. 

Mr.  Leeds.  First,  I  think  the  possibility  of  leaving  the  determmation 
of  the  exact  amount  to  regulations  of  the  Copyright  Office  should  be 
examined.  Second,  if  I  understand  correctly,  I  think  the  chairman  may 
have  been  referring  to  the  CATV  problem,  and  I  would  like  to  compare 
this  problem  w4th  the  CATV  problem. 

Mv.  Kastenmeier.  There  are  several,  frankly,  the  jukebox  problem 
and  the  new  record  royalty  under  the  provision  in  addition  to  CATY, 
all  pose  problems  about  compulsory  licensing  in  terms  of  amount  and 
statutory  fees. 

Mr.  Leeds.  Yes,  Mr.  Chairman ;  and  I  would  point  out  that  with 
respect  to  CATV,  our  position  pliilosophically  and  theoretically,  even 
practically,  is  not  different  from  CATV.  As  a  matter  of  fact,  there  is 
a  decision  of  the  United  States  Court  of  Appeal  for  the  Ninth  Cir- 
cuit, concerning  a  cablevision  case,  which  we  think  is  very  relevant. 
{Cable  Vision,  Inc.  v.  KTJTT) .  In  short,  we  think  our  client's  position 
is  very  similar  to  the  CATV  position,  yet  we  don't  see  very  many 
people  calling  the  CATV  people  pirates. 

I  would  also  point  out,  Mr.  Chairman,  that  it  is  necessary  to  obtain 
some  important  information  from  the  record  companies  before  we 
can  determine  the  proper  amount  of  the  compulsory  licensing  fee. 
I  think  the  Congress  already  examined  the  property  of  certain  alleg- 
edly necessary  expenses  incurred  by  the  record  companies.  I  don't 
like  to  bring  up  such  old  problems  as  payola,  but  there  have  been 
problems  and  we  need  accurate,  realistic  figures.  I  allude  to  this  only 
because  of  the  difficulty  in  obtaining  accurate  figures  from  the  record 
companies.  For  example,  yesterday  a  comment  was  made,  Mr.  Chair- 
man, in  reference  to  the  fact  that  the  minimum  that  it  costs  to  produce 
a  master  is  $55,000  per  album.  I  have  here  in  my  hand,  however,  an 
affidavit,  a  sworn  affidavit  of  Mr.  Theodore  R.  Sullivan,  the  comp- 
troller of  Columbia  Eecords,  a  division  of  Colmnbia  Broadcasting 
System,  in  which  he  refers  to  two  albmns,  two  very  popular  albums. 
One  album  is  titled  "Rose  Garden,"  and  the  other  is  titled  ''Love 
Story."  Mr.  Sullivan  sets  forth  the  cost  to  produce  a  master.  'WHiile 
"Love  Story"  did  cost  $55,000  to  produce,  ''Rose  Garden,"  however, 
cost  only  $9,500,  substantially  below  the  minimum  price  that  was 
suggested  yesterday.  You  might  be  intei-csted  in  the  fact  that  these 
two  albums,  which  cost  a  total  of  $64,000,  grossed,  according  to  their 
own  figures,  in  excess  of  $4,750,000. 

Now,  we  think  there  is  room  for  legitimate  competition  and  I  would 
cite  to  the  chairman  an  article  that  appeared  in  the  Wall  Street 
Journal  of  November  1970.  In  that  article  the  reporter  made  reference 
to  the  fact  that  an  unnamed  record  industry  otHcial  admitted  that  if 
the  competition  kept  up  the  record  industry  would  have  to  reexamine 
tlieir  pricing  practices.  We  think  such  an  examination  must  be  made. 
The  record  companies  admitted  yestenhiy  tliat  the  (hiplicated  tapes 
are  sokl  for  half  the  price  of  tlie  licensed  tapes.  We  suggest  that  they 
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can't  account  for  such  a  large  difference  in  price  simply  by  referring 
to  the  cost  of  producing  these  albums. 

I  think  really  the  problem  is  that  their  monopolistic  jjosition  allows 
the  record  com])anies  to  fix  prices  at  an  artificially  high  figure.  I  would 
make  one  further  point  on  that,  it  should  be  remembered  that  the 
record  companies  have  exclusive  contracts,  contracts  of  exclusivity 
with  the  important  stars,  the  performers  in  the  record  business.  They 
therefore  control  the  input.  If  this  bill  is  passed  without  a  compulsory 
licensing  ])rovision,  they  will  also  control  the  out])ut.  This  is  almost 
the  exact  situation  that  the  Congress  refused  to  sanction  in  1J)09, 
Congress  did  not  then  allow  control  of  the  input  and  the  output. 
Instead  Congress  enacted  a  compulsory  licensing  provision  and  we 
suggest  that  that  same  condition  is  in  existence  now  and  it  is  necessary 
that  we  have  such  a  provision. 

Mr.  Kastexmeier.  I  yield  to  the  gentleman  from  Massachusetts, 
Mr.  Drinan. 

Mr.  Drixian.  Gentlemen,  thank  you  for  your  testimony  and  on 
the  assumption  that  some  compulsory  license  could  be  worked  out  in  a 
proposed  law  as  you  suggest,  how  would  you  feel  about  droi)ping  any 
set  fee,  as  you  set  forth  in  your  proposed  law.  There  could  be  two 
options  that  could  be  worked  out  between  the  owner  of  the  copyright 
and  the  ])rospective  licenses  or  that,  in  the  alternative,  this  could  be 
supervised  at  varying  costs  for  varying  records,  that  "Love  Story'' 
would  cost  more  than  "Rose  Garden,"  that  you  people  would  have  a 
right  to  complain  to  some  individual.  In  other  words,  obviously  the 
2  cents  is  ridiculous,  but  50  or  80  cents  might  also  be  ridiculous.  Do 
you  people  feel  that  unless  you  have  some  statutory  fee,  you  are  not 
going  to  get  very  much  statutory  royalties?  Well,  is  that  entirely 
certain  ? 

Mr.  Truitt.  Let  me  respond  by  saying  that  we  would  be  agreeable 
to  an  amendment  which  w^ould  provide  some  form  where  a  fee  could 
be  arrived  at,  as  long  as  the  statue  itself  required  that  the  negotiation 
and  the  disclosure  take  place  so  that  a  reasonable  fee  could  be 
forthcoming. 

The  suggestion  was  made  by  Mr.  Leeds  that  ])erhaps  the  copyright 
office  could  be  helpful  in  that  "regard,  if  that  is  so,  then  that  would  be 
satisfactory. 

Mr.  Drinian.  What  would  happen  if  you  just  relied  on  the  laws  of 
the  marketplace  ? 

Mr.  Truitt.  If  we  relied  upon  the  laws  of  the  marketplace,  sir,  I 
don't  think  we  would  get  very  far  because  you  have  major  conglomer- 
ates in  possession  of  what  amounts  to  absolute  economic  power  once 
they  have  a  copyright  on  their  record  and  then  you  have  our  clients. 
How  can  you  aiTive  at  some  equal  bargain  ? 

Mr.  Drinan.  Well,  this  compulsory  must  mean  something. 

^Ir.  Leeds.  I  think  maybe  we  misunderstood. 

Mr.  Truitt.  I  may  have  misundei-stood  your  question. 

IMr.  Drinan.  There  would  be  compulsoiy  licenses  but  no  fees  set. 
There  would  be  no  statutory  royalty,  in  other  w^ords. 

Mr.  Leeds.  If  I  may  respond,  as  long  as  there  is  an  independent 
third  party  to  fix,  in  whatever  way  the  Congi-ess  should  establish  or 
the  rules  should  establish,  a  fair  licensing  fee,  w^e  have  no  objections. 

Mr.  Drinan.  Y^liy  do  you  distrust  this  monopoly?  You  know  that 
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Congress  shouldn't  be  setting  prices.  Granted  this  is  a  unique  situa- 
tion but  why  do  you  need  this  crutch  ?  Why  can't  you  people  prove  to 
them  that  it  is  beneficial  to  them?  You  are  suggesting  that  they  are 
going  to  keep  you  people  out  because  it  is  beneficial  to  you  and  not  to 
them.  Well,  it  should  be  beneficial  to  them,  too,  and  if  it  is  beneficial 
to  them,  they  will  license  it  at  prices  advantageous  to  them. 

Mr.  Leeds.  I  think  the  answer  to  that  is  that  whenever  Government 
regulations  are  totally  absent — we  need  only  look  to  the  turn  of  the 
century,  Teddy  Roosevelt's  time — the  marketplace  naturally  tends  to 
move  toward  a  monopoly.  Simply  providing  that  there  shall  be  a  com- 
pulsory licensing  fee  and  not  providing  either  the  amount  or  a  method 
for  determining  it,  will  not  really  accomplish  the  desired  antimo- 
nopoly  effect. 

I  think  I  will  yield  to  Mr.  Pinckney,  I  think  he  has  some  further 
comments. 

Mr.  Pinckney.  I  just  would  like  to  add  a  personal  conmient.  I 
have  personally,  on  behalf  of  G.  &  G.  Sales,  written  to  two  of  the  major 
record  companies  asking  them  to  sit  down  and  discuss  the  possibility 
of  a  license,  even  though  we  don't  recognize  to  this  day  that  until  a 
Federal  law  is  passed  that  they  have  a  legal  right  to  these  recordings, 
nevertheless,  I  suggested  we  sit  down  and  talk  about  it.  Those  letters 
not  only  weren't  responded  to,  the  next  time  I  had  anything  to  do  with 
those  letters  part  of  one  was  published  in  Billboard  magazine  and  my 
client  was  sued  within  the  next  2  weeks  or  so  by  one  of  the  companies 
that  I  wrote  to. 

Now,  that  has  been  our  experience  in  the  marketplace,  and  I  submit 
to  the  committee  that  whenever  one  party  exercises  an  absolute  monop- 
oly, which  record  companies  do  at  this  time  or  attempt  to  do,  there  is 
simply  no  bargaining  because  they  say,  "It  is  either  our  terms  or  no 
terms,"  or  either  they  won't  respond  to  you,  as  they  have  done  in  my 
case. 

Mr.  Drinan.  Just  a  last  point.  Could  you  make  any  estimate  of  how 
many  duplications  of  the  two  records  that  you  mentioned  were  made  ? 
For  example,  of  "Rose  Garden,"  how  many  legal  or  illegal  piracies 
were  made  ? 

Mr.  Leeds.  We  know  how  many  legal  ones  were  made  because  it  says, 
excuse  me  let  me  just  refer  to  this,  we  know  how  many  CBS  made. 
They  made  185,000  copies  through  May  20  of  "Love  Story"  and  225,000 
copies  of  "Rose  Garden."  I  would  think  that  there  would  be  some  way 
to  supply  you  with  at  least  the  amount  that  G.  &  G.  and  Eastern  Tape 
made.  I  think  that  the  estimate  is  about  3,000  but  we  could  undoubtedly 
supply  you  with  accurate  figures  because  there  were  royalties  paid,  I 
believe,  on  at  least  some  of  the  songs,  if  they  were  copyrighted.  Of  the 
songs  that  were  copyrighted,  royalties  were  paid  on  them. 

Mr.  Drinan.  The  only  figure  that  I  have  on  what  was  paid  is  $80,000 
and  it  seems  infintesimally  small  in  relation  to  the  total  production.  If 
you  could  submit  this  in  writing,  I  don't  want  to  bother  you  now.  If 
you  could,  I  think  it  would  be  helpful,  at  least  to  me. 

Mr,  Leeds.  Fine.  However,  for  purposes  of  clarification,  I  don't 
think  that  the  $80,000  is  related  to  the  $4,750,000. 

Mr.  Drinan.  I  understand.  It  is  nothing  compared  to  what  would 
be  available,  what  would  be  paid  if  in  fact  even  the  2  cents  were  paid. 
Thank  you  vei-y  much,  Mr.  Chairman,  thank  you,  gentlemen. 
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Mr.  Kastenmeier.  The  gentleman  from  Pennsylvania. 

Mr.  BiESTER.  I  am  wondering  if  we  can  talk  about  this  license  fee  in 
terms  of  criteria  that  any  party  establishing  a  formula  might  use.  I 
wonder  if  you  have  given  any  thought  to  devising  a  formula  reflecting 
certain  cost  factors  for  that  instead  of  ha\ang  a  precise  dollar  figure  or 
penny  figure  in  the  license  arrangement  ?  Have  you  given  any  thought 
to  that? 

Mr.  Trtjitt.  I  have  discussed  it  with  counsel  here  at  the  table  and  I 
have  discussed  it  with  other  counsel.  We  would  be  in  favor  of  it  but, 
quite  frankly,  we  have  not  come  up  with  a  formula. 

Mr.  BiESTER.  Let  us  see  if  we  can't  explore  together  what  factors 
might  be  considered.  Can  we  agree  that  the  cost  of  creating  the  particu- 
lar record  ought  to  be  a  factor  ? 

Mr.  Truitt.  Yes,  sir. 

Mr.  BiESTER.  And  can  we  agree  that  the  promotion  expenses  of  that 
ought  to  be  a  factor  ? 

Mr.  Truitt.  I  don't  think,  sir,  that  we  could,  as  far  as  I  am  con- 
cerned, because  if  in  fact  the  record  is  a  success,  which  it  would  then  be 
a  product  that  we  were  interested  in,  the  relationship  of  the  record 
company  to  the  artist  and  to  the  musicians  is  such  that  all  those  costs 
are  recoverable,  as  I  understand  it.  I  don't  think  that  the  promotion 
factor  is  something  that  the  public  should  have  to  bear  in  any  case. 

Mr.  Leeds.  May  we  indicate  a  slight  split  in  the  ranks  here  ? 

Mr.  Blester.  We  do.  There  is  no  reason  why  you  shouldn't. 

Mr.  Leeds.  With  respect  to  what  you  are  suggesting,  I  think  certain 
promotional  costs  are  certainly  relevant.  The  point  that  has  just  been 
made  by  ISIr.  Truitt  is  a  verj^  important  point,  however,  and  that  is  that 
we  have  to  realize  what  the  practice  in  the  record  industry  itself  is. 

We  have  been  told  incidentally  the  figures  of  $9,000  and  $55,000.  The 
committee  should  be  aware  of  the  fact  that,  to  my  Imowledge,  in  almost 
every  contract  between  a  recording  artist  and  a  record  company  there 
is  a  provision  for  a  payback.  That  is,  after  expenses  are  incurred  by  the 
company,  the  artist  has  to  pay  them  back  from  his  royalties.  So,  the 
record  company,  in  a  real  sense,  recovers  its  promotional  costs  anyway, 
but  to  the  extent  that  the  record  company  doesn't,  and  to  the  extent 
that  the  promotional  costs  are  legitimate  promotional  costs — and  again 
I  refer  to  such  problems  as  payola — I  think  that,  yes,  the  promotional 
costs  should  be  a  factor  in  determining  the  amoimt  of  the  compulsory 
licensing  fee. 

Let  us  keep  in  mind  that  there  are  promotional  costs  by  each  dupli- 
cator also.  In  fact,  I  think  there  was  reference  to  it  yesterday.  Some  of 
the  duplicators  attempted  to  buy  time  on  television  and  something 
happened  that  they  didn't  get  a  chance  to  do  it  or  their  time  was 
canceled  but  this  is  not  a  one-way  street.  The  duplicators  are  prepared 
to  invest  in  advertising  also. 

Mr.  Kastenmeier.  Will  my  colleague  yield  ? 

Mr.  Biester.  Surely. 

Mr.  Kastenmeier.  I  just  want  to  pose  a  question  along  this  line  be- 
cause it  is  a  very  good  question  that  was  asked.  Reading  from  a  Court 
decision,  one  pargaraph : 

The  court  holds  in  appropriating  the  fruits  of  the  plaintiff's  initiative,  skill, 
effort  and  expense  for  their  own  use,  defendants  obviously  circumvent  a  great 
portion  of  the  costs  of  engaging  in  the  record  business.  They  thereby  gain  sub- 
stantial competitive  advantage  over  plaintiff.  This  conduct,  it  seems  to  us, 
amounts  to  unfair  competition  and  is  subject  to  restraint. 
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If  we  could  determine,  if  we  could  equate  substantial  competitive 
advantage  to  "a?"  and  then  have  you  pay  ""x'\  would  that  seem  to  be 
fair? 

Mr,  Leeds.  That  is  what  we  are  proposing, 

Mr.  Truitt.  That  is  what  we  are  asking  for.  That  is  what  we  are 
anxious  to  pay. 

Mr.  BiESTER.  That:  might  be,  therefore,  a  factor  which  would  be 
determinable  after  a  certain  span  of  time  with  records  and  tapes  being 
sold  by  everybody  with  respect  to  that  particular  hit  recording ;  there- 
fore, we  might  even  be  talking  about  reserve  fees  and  all  sorts  of 
methods  of  payment.  We  talk  about  legitimate  and  illegitimate  and 
"legal  pirates"  and  so  foith.  Do  any  of  your  clients  engage  in  prac- 
tices, as  far  as  you  know,  which  violate  the  laws  of  any  State  ? 

Mr.  Truitt.  No,  sir,  none  of  my  clients. 

Mr.  Leeds.  I  would  again  say  there  is  a  split  in  the  ranks.  California 
has  passed  a  statute  which  again  makes  it  a  misdemeanor  to  engage  in 
the  business  we  are  talking  about.  On  behalf  of  my  clients,  I  filed  an 
action  in  the  Federal  Court  challenging  the  constitutionality  of  that 
statute.  A  three-judge  court  was  convened.  They  ruled  against  us,  we 
are  jDerfectly  frank  to  admit.  The  matter  is  on  appeal  to  the  Ninth 
Circuit.  It  is  interesting  to  note,  however,  that  the  letter  that  was 
referred  to  in  the  testimony  yesterday,  authored  by  Deputy  Attorney 
General  Richard  Kleindienst,  contained  the  folloAving  statement :  "We 
believe  that  extending  copyright  to  recordings  is  sound  and  in  our 
interpretation  of  Sears  and  Compco  the  only  v/ay  in  which  sound 
recordings  should  be  protected."  That  is  our  position  in  the  courts  also. 

Mr.  BiESTER.  But  I  am  wondering  if  these  words  which  do  carry  a 
certain  pejorative  message  maybe  oversimplify  the  question.  Maybe 
you  can  help  me.  We  have  talked  about  the  cost  of  ''Rose  Garden," 
which  was  $9,000,  and  the  cost  of  "Love  Story",  which  was  $55,000 — 
what  is  the  average  cost  of  production  for  your  albums  ? 

Mr.  Truitt.  I  am  not  able  to  answer  that. 

Mr.  Leeds.  Perhaps  this  would  be  an  opportunity  to  ask  Mr.  Schaf  er. 

Mr.  Truitt.  Mr.  Schaf  er  is  here.  Would  that  be  satisfactory  ? 

Mr.  BiESTER.  Yes. 

Mr.  ScHAFER.  My  name  is  Charles  Schaier,  president  of  Custom 
Recording  Co.  There  is  a  South  Carolina  law  exactly  the  opposite  of 
California  law.  The  cost,  including  royalties,  to  my  company  is  $1.10 
per  cartridge. 

Mr.  BiESTER.  It  is  very  difficult  for  me  to  compare  an  apple  like  that 
to  an  orange  like  $55,000.  Can  you  give  me  some  idea  in  comparing  your 
costs  to  the  costs  we  have  heard  about,  in  terms  of  "Rose  Garden"  and 
"Love  Story"? 

Mr.  Leeds.  May  I  just  interrupt.  I  don't  think  they  can  be  com- 
pared. They  are  apples  and  oranges.  That  $55,000  and  $9,500  was 
the  cost  to  make  the  original  master,  as  I  understand  it,  and  we  are 
frank  to  admit  that  that  is  a  cost  that  our  clients  do  not  incur.  The  cost 
after  that,  the  $1.10  cost,  presumably  the  record  companies  have  some- 
thing very  similar  to  that  cost.  That  would  be  a  cost  in  addition  to 
the  $9,500  or  $55,000  referred  to  in  the  Court's  opinion  as  unfairly 
appropriated. 

Mr.  Schafer.  Could  I  add  just  a  bit?  "Rose  Garden"  was  an  al- 
bum. My  company  only  used  the  one  song,  "Rose  Garden."  We  made 
3,000  copies  of  it.  Our  total  sales  of  this  was  $9,000,  total  sales.  Our 
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cost  for  mastering  it  was  approximately  $200  to  $300.  I  would  submit 
that  our  initial  cost  compared  with  the  $9,000  is  greater  than  the 
$9,500  in  rehition  to  the  $4  million  that  they  got  back. 

Mr.  BiESTER.  With  respect  again  to  cost,  obviously  you  and  I  quite 
agree  that  it  is  harder  to  generate  a  hit  than  to  pick  one. 

Mr.  Truitt.  Yes. 

Mr.  Leeds.  Yes,  very  much. 

Mr.  BiESTER.  There'fore,  obviously,  any  company  producing  records 
is  going  to  produce  a  lot  of  flops  compared  to  its  hits.  Do  you  fellows 
record  the  flops  ? 

Mr.  Truitt.  As  a  general  statement,  no. 

IVIr.  Leeds.  Not  if  you  use  flops  to  mean  the  real  John  Doe  produc- 
tion that  nobody  has  heard  of.  On  the  other  lumd,  we  do  not  just 
record  the  $5  million  sellers. 

Mr.  BiESTER.  I  appreciate  that. 

Mr.  Leeds.  We  do  agree,  if  I  may  anticipate  just  slightly,  that  the 
record  companies  have  to  be  paid  a  license  fee  that  will  enable  them 
to  at  least  encourage  new  talent.  We  do  think,  however,  there  is  some 
inefficiency  on  the  part  of  the  record  companies  in  this  case  because 
they  have  testified  that  for  evei-y  one  record  that  makes  money  there 
are'  nine  failures.  That  sounds  to  me  to  be  fairly  inefficient.  On  the 
other  hand,  they  have  to  be  given  money  to  encourage  them  to  con- 
tinue. We  think  that  they  would  continue  to  make  enough  money  from 
their  own  operations  to  continue  such  encouragement  of  talent.  We 
also  think  a  fair  amount  ought  to  be  included  in  the  compulsory  li- 
censing fee  to  encourage  that. 

Mr.  BiESTER.  But,  there  are  failures  and  there  are  failures.  There 
may  be  commercial  failures  of  the  Philadelphia  Orchestra  doing  some 
Bach,  but  somebody  ought  to  be  doing  that.  It  would  seem  to  me  that 
if  one  were  only  identifying  failures  in  terms  of  discouraging  ven- 
tures which  are  destined  to  be  commercial  failures,  that  might  lead  to 
a  rather  unbalanced,  ultimately  unbalanced,  music  system  ito  the  pub- 
lic consumer— eventually,  if  that  is  what  we  did.  Then,  only  the  com- 
mercial successes  would  be  produced. 

Mr.  Leeds.  I  agree  with  that. 

Mr.  BiESTER.  I  have  the  advantage  of  hearing  those  only  from  the 
first  floor.  They  are  usually  up  on  the  second  floor  and,  if  1  am  really 
in  charge  of  the  house  that  week,  on  the  third  floor.  But,  if  that  were 
all  that  was  coming  out  of  the  music  production  system — the  com- 
mercial successes — the  public  would  not  really  be  well-served,  would 
it? 

Mr.  Leeds.  I  agree  absolutely  with  you  but  I  think  you  should  re- 
call first,  if  I  may  remind  you,  that  we  are  dealing  with  a  relatively 
small  segment  of  the  record  industry.  To  my  knowledge,  it  is  very  dif- 
ficult, if  not  impossible  to  buy  a  tape  at  the  present  moment  of  the 
Philadelphia  Philharmonic  Orchestra.  In  fact,  in  a  law  review  article 
in  the  Stanford  Law  Keview  of  not  so  very  long  ago  this  problem  was 
discussed  and  it  was  pointed  out  that  one  of  the  advantages  of  allow- 
ing the  tape  pirates  is  that  they  can  make  tapes  for  special  audiences. 
I  have  a  number  of  clients  who  do  exactly  that.  They  make  tapes  for 
such  special  audiences,  something  that  the  record  companies  don't 
want  to  do.  Thus,  we  are  talking  about  another  part  of  the  market 
that  the  record  companies  have  carved  out  and  which,  without  the  pro- 
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posed  amendment,  no  one  will  enter.  But,  yes,  we  are  not  just  con- 
cerned with  commercial  successes.  We  do  want  to  encourage  exactly 
what  you  refer  to  and  I  think  that  the  record  companies  have  to  be 
given  some  money  in  the  compulsory  licensing  fee  to  take  care  of  that. 

Mr.  BiESTER.  You  would  feel,  then,  that  a  lot  of  the  costs  (and  that 
is  the  only  way  that  I  can  describe  it)  which  are  part  and  parcel  of 
what  the  record  production  company  itself  engages  in,  over  the  whole 
spectrum  of  the  music  appetites,  tastes  and  so  forth,  should  be  a  fac- 
tor in  whatever  formula  we  devise  for  the  licensing  fee  ?  That  is  a  cost 
which  should  be  shared,  not  just  by  the  production  industry  but  by  all 
aspects  of  the  music  system,  is  that  correct  ? 

Mr.  Truitt.  May  I  just  say  that  I  agree  with  what  you  have  just 
stated,  in  principle,  but  I  likewise  believe  that  utilization  of  the  copy- 
right clause  is  not  properly  intended  to  protect  risk  capital.  The  copy- 
right clause  is  intended  to  encourage  useful  arts,  and  to  the  extent 
that  the  record  industry  is  encouraging  useful  arts,  then  I  believe  that 
we  should  pay  to  support  that,  as  the  normal  tradeoff  for  the  compul- 
sory license.  But,  to  the  extent  that  the  record  industry  is  no  more  than 
a  business  and  we  are,  in  fact,  encouraging  the  useful  arts,  then  I 
don't  think  that  we  should  be  required  to  pay.  That  is  the  distinction 
I  make.  Some  costs,  yes,  but  all  costs,  no. 

Mr.  Leeds.  I  ascriJbe  to  that  also. 

Mr.  BiESTER.  OK,  now,  with  respect  to  studios,  use  of  studios  and 
the  use  of  performers,  I  ask  this  question  out  of  total  ignorance,  for 
I  really  don't  Imow :  are  performers  available  to  your  companies,  if 
you  had  the  studio  facilities  ? 

Mr.  Truitt.  No,  sir. 

Mr.  Leeds.  They  are  almost  entirely  subject  to  exclusivity  con- 
tracts. As  a  matter  of  fact,  there  are"  numerous  complaints  on  file 
in  the  Los  Angeles  Superior  Court  where  the  record  companies  state 
that  they  have  such  exclusive  rights  to  the  sound  recordings  made  from 
certain  artists.  There  is  just  no  way  that  we  can  do  anything  about  that. 

Mr.  Truitt.  This  is  the  "talent  trust." 

Mr.  BiESTER.  Thank  you. 

Mr.  IvASTENMEiER.  Incidentally,  in  the  discussion  on  the  Philadel- 
phia Philharmonic 

Mr.  BiESTER.  I  think  it  is  the  Philadelphia  Orchestra.  I  think  we 
should  be  correct  about  that.  There  is  a  distinction,  I  presume. 

Mr.  Kastenmeier.  I  remind  you  of  the  hearings  of  1965  on  com- 
pulsory royalty  fees.  Those  hearings  on  the  record  industry  probably 
would  be  worth  re-reading  inasmuch  as  there  is  elaborate  discussion 
of  who  is  going  to  produce  the  things  that  don't  make  any  money. 
There  is  also  public  discussion  of  the  jpublic  interest  served  in  the  case 
of  compulsory  fees  and  of  the  economics  of  the  recording  industry. 
I  think  this  would  still  be  relevant  except  insofar  as  the  technology  of 
recording  has  changed  enormously,  in  the  use  of  tapes  and  cassettes, 
and  so  forth. 

Li  any  event,  may  I  say  in  conclusion  that  your  testimony  has  been 
very  interesting  this  morning.  I  would  only  have  one  more  question 
really  and  that  is,  you  mention,  Mr.  Truitt,  conglomerates.  Are  any 
of  tlie  companies  associated  in  the  enterprises  that  you  represent  or 
othere  in  the  same  business,  part  of  larger  organizations  involved  in 
other  activities? 
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Mr.  TRUii-r.  Ours  are  not  and  I  am  just  unable  to  respond  beyond 
that.  These  are  small  companies  that  have  gone  into  tliis  business  and 
they  don't  do  anything  else,  as  far  as  I  am  aware. 

Mr.  ICvsTENMEiER.  At  oue  time  I  think  it  was  true,  for  example,  of 
CATV.  but  it  is  no  longer  necessarily  true  of  CATV. 

Mr.  Leeds.  Mr.  Chairman,  those  clients  that  I  represent  ^yould  have 
a  similar  answer.  I  would  like  to  comment  on  that  point  with  respect 
to  CATV  and  the  point  you  made  about  the  1965  hearings. 

We  believe  that  a  large  portion  of  the  current  tape  business  was 
made  and  opened  up  by  so-called,  "tape  pirates,"  who  originally  got 
into  this  business  and  showed  the  way,  just  as  in  CATV.  The  CATV 
companies  opened  up  a  new  area  that  really  hadn't  even  been  thought 
about  and  it  w^as  only  after  the  area  devloped  that  anyone  was  con- 
cerned with  the  question  of  regulations,  and  how  we  deal  with  the 
newly  discovered  competition.  I  want  to  point  it  out  that  the  question 
of  who  developed  the  tape  market  first,  is  open  to  some  discussion. 

Mr.  Kastenmeier.  One  final  question,  because  it  was  asked  yester- 
day, what  would  be  the  ultimate  cost  to  the  consumer,  either  under 
S.  646  or  under  S.  646  as  amended  to  include  some  form  of  compulsory 
license.  In  either  event,  would  not  the  cost  to  the  consumer  rise  with 
respect  to  the  tape  and  the  record  ?  Your  costs  would  be  greater,  would 
they  not.  ? 

Mr.  Truitt.  Yes,  sir,  they  would. 

Mr.  Kastenmeier.  Even  if  you  were  still  in  business  ? 

Mr.  Truitt.  If  S.  646,  as  drafted,  is  passed  we  believe  that  the  cost 
to  the  consumer  of  the  product  would  naturally  go  up.  Now,  I  am  not 
speaking  as  a  harbinger.  When  you  get  monopoly,  power,  and  competi- 
tion goes  down,  price  historically  goes  up.  S.  646  with  a  compulsory 
license  feature  would  run  our  costs  up  that  is  true,  but  the  competition 
itself  in  the  marketplace  would  have,  in  my  judgment,  a  stabilizing 
etfect.  I  don't  mean  that  there  wouldn't  be  cost  variables  or  fluctuations 
but  there  would  be  a  stabilizing  effect  which  is  the  natural  outgrowth 
of  free  and  open  competition. 

I  don't  Imow  that  that  fully  answers  your  question.  I  don't  see  that 
S.  646  with  the  compulsory  license 

Mr.  Kastenmeier.  I  think  I  should  make  this  observation  that  if 
S.  646  in  its  present  form  is  adopted  by  the  Congress,  it  would  still 
seem  to  me  that  the  various  recording  companies  competing  one  with 
the  other,  whether  or  not  the  competition  includes  the  so-called 
"pirating  companies,"  there  still  are  a  number  of  recording  companies, 
a  great  many  as  a  matter  of  fact,  that  do  compete  otherwise  in  the 
marketplace.  Is  this  not  the  case  ? 

Mr.  Leeds.  If  I  may  refer  to  an  opinion  by  Judge  Learned  Hand, 
who  dealt  with  this  exact  problem  in  dealing  with  the  dress  business, 
the  retail  women's  garment  business  and  the  fabric  business.  Judge 
Hand  said  in  effect  that,  no  matter  how  many  dress  designs  or  fabric 
designs  you  have,  there  isn't  any  real  competition  between  the  designs. 
"\^lien  a  woman  wants  this  dress  or  that  dress  she  will  pay  for  it,  or  if 
she  wants  a  particular  design,  she  will  pay  for  it.  I  think  that  the  same 
is  true  with  respect  to  the  young  people  today,  who  purchase  a  large 
percentage  of  sound  recording.  They  want  the  Beatles  and  if  the 
Beatles  record  is  being  made  only  by  Capitol,  there  wnll  be  a  great 
deal  of  pressure  to  push  up  the  price  on  that  record.  I  guess  what  I 
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am  saying  is  that  the  "curve  is  very  inelastic.'"  At  some  point,  of  course, 
there  is  competition  from  other  performers  but  the  curve  is  so  inelastic, 
that  the  price  on  the  Beatles  record  can  be  raised  very  high  before  the 
competition  from  other  records  affects  sales. 

With  res]3ect  to  your  earlier  question,  my  clients  and  I  discussed  this 
matter  and  I  know  that  they  are  prepared,  and  feel  that  they  would  be 
required  by  competition  to  absorb  themselves  a  large  percentage  of 
any  compulsory  licensing  fee  that  they  have  to  pay  because  they  will 
need  to  absorb  that  in  order  to  compete  with  the  record  companies. 
Mr.  RvsTENMEiER.  Thank  you,  Mr.  Leeds,  Mr.  Truitt,  Mr.  Murchison, 
and  Mr.  Pinckney  for  your  appearances  here  this  mornirxg  and  Mr. 
Schafer  also,  who  has  testified  briefly. 

This  concludes  tlie  hearings  on  S.  646  and  H.R.  6927.  I  would  hope 
that  at  an  early  date  we  can  have  an  executive  session  on  this  matter. 
The  record  will  be  open  for  one  week  for  other  individuals  or  organ- 
izations w'ho  desire  to  be  heard  on  the  matter  through  the  record. 

Accordingly,  the  subcommittee  stands  adjourned. 

(Whereupon,  at  11 :50  p.m.,  the  subcommittee  adjourned.) 

(Subsequently  the  following  letter  was  received  from  Mr.  Truitt:) 

Rowley  &  Scott. 
Washington,  D.C.,  June  IS,  1971. 
Re :  S.  646 — The  Creation  of  a  Limited  Copyriglit  in  Sound  Recordings  for  the 

Purpose  of  Protecting  Against  Unautliorized  Duplication  and  Piracy  of  Sound 

Recordings  ;  H.R.  6927,  Introduced  by  Congressman  Fulton 
Hon.  Robert  W.  Kastenmeier. 
Suhcomtnittee  No.  3, 
Committee  on  the  Judiciary, 
U.S.  House  of  Representatives. 

Sir  :  This  will  acknowledge  receipt  of  Mr.  Fuchs'  June  15,  1971  letter  enclosing 
to  me  a  transcript  of  the  proceedings  held  before  Subcommittee  No.  3,  Committee 
on  .Judiciary,  House  of  Representatives,  on  .June  10,  1971.  We  will  submit  correc- 
tion.s  to  Mr.  Fuchs'  by  the  middle  of  next  week. 

So  that  there  will  be  no  misunderstanding,  however,  I  would  like  to  call  to  your 
attention  an  eri-or  appearing  on  pages  90-92.  On  page  90,  I  requested  of  the 
Chairman  that  "all  statements  that  have  been  submitted  to  the  Subcommittee  be 
made  a  part  of  the  record  .  .  .  ."  On  page  91,  the  Chairman  received  "the  several 
statements  referred  to  .  .  .  ."'  The  error  appears  on  pages  91-92  wherein  are  listed 
only  those  statements  in  opposition  to  S.  646.  The  documents  to  which  I  referred 
and  which  were  made  a  part  of  the  record  by  the  Chairman  include  all  statements 
submitted  to  Subcommittee  No.  3  by  anyone  in  connection  with  the  hearings  held 
on  June  9  and  10. 

There  is  nothing  additional,  which  we  wish  to  submit  by  way  of  brief  or  pre- 
pared statement  other  than  this  letter  which  I  request  also  be  made  a  part  of 
the  record. 

I  wish  to  reiterate  and  emphasize  to  the  Subcommittee  that  we  remain  willing 
and  able  to  meet  with  counsel  for  Subcommittee  No.  3  as  well  as  with  counsel  for 
the  proponents  of  S.  (>46  to  work  out  any  fair  provision  aimed  at  putting  a  ])rice 
tag  on  our  suggested  amendment  which  provides  for  a  compulsory  license.  In  this 
connection,  I  wish  to  restate  that  the  pr.t)ponents  of  S.  646  have  not  supplied 
either  Subcommittee  No.  3  or  those  in  opposition  to  S.  646  with  enough  informa- 
tion to  form  a  rational  judgment  concerning  what  would  be  or  what  would  not 
be  a  fair  and  reasonable  balnncing  oi  intei-ests  b;'tsveen  the  record  industi-y  and 
the  clieut.s  which  this  office  represents.  We  are  hopeful  that  Subcomniirtee  \o.  3 
will  insist  on  full  development  of  the  necessary  data  prior  to  reaching  a  decision 
on  amount. 

The  comments  and  statements  by  those  in  support  of  S.  646  do  not  fully  develop 
or  take  into  account  the  legal  distinctions  existing  between  the  illicit  tape  dupli- 
cator and  the  legitimate  businessman  in  the  tai>e  duplication  business.  For  ex- 
ample. Rei)resentative  Celler's  remarks,  offered  as  Chairman  of  the  House 
Judiciary  Committee,  are  apparently  premised  on  the  fact  that  all  tape  dupli- 
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cators,  no  matter  hiw  they  operate,  or  to  what  extent  they  pay  royalties  under 
existing  l&w,  are  engaged  in  an  unconscionable  practice  and  that  S.  646  is  con- 
ceived and  should  be  passed  "in  the  interests  of  simple  justice."  We  respectfully 
submit  to  the  Subcommittee  that  Representative  Celler's  comments  are  one-sided 
and  do  not  purport  to  take  into  account  the  facts  and  arguments  developed  by 
those  in  opposition  to  S.  64G  as  it  is  presently  drafted. 

Likewise,  the  State  Department's  endorsement  of  the  bill  as  explained  by 
Bi-uce  C.  Ladd,  Jr.,  Deputy  Assistant  Secretary  for  Commercial  Affairs  and 
Business  Activities  utterly  fails  to  take  into  account  our  proposed  amendment  to 
S.  646  or  the  legal  distinctions  existing  between  the  illicit  tape  duplicator  and 
the  legitimate  oi>erator. 

Barbara  A.  Ringer,  Assistant  Register  of  Copyrights,  offered  testimony  in  sup- 
port of  S.  646.  We  believe  that  the  statements  offered  by  Miss  Ringer  shed  some 
important  light  on  S.  646.  First  of  all,  Miss  Ringer  agreed  that  the  statements 
made  bv  Senator  Hart  (reported  in  "Congressional  Record,"  April  29,  lOTI,  at 
page  S  5941)  were  thoughtful  and  made  the  appropriate  distinction  as  a  matter 
of  l;i-v  between  the  illicit  operator  and  the  legitimate  operator.  Further,  Miss 
Ringer  agreed  that  there  existed  legitimate  operators  who  would  be  put  out  of 
business  bv  passage  of  S.  646  in  its  existing  form.  Miss  Ringer  also  noted  that 
the  bill  "is' somewhat  vague"  and  that  the  "reach"  of  the  bill  is  not  entirely  clear. 
AVe  take  these  comments  to  mean  that  Subcommittee  No.  3  is  considering  a  bill 
which  is  vague  and  unclear. 

Additionally,  INIisis  Ringer's  comments  to  the  effect  that  the  prices  paid  by 
consumers  would  be  likely  to  increase  if  S.  646  were  not  passed  remains  an  un- 
supported guess  in  the  record  of  these  proceedings.  It  seems  to  us  much  more 
likely  that  if  S.  646  passes  as  presently  written  the  prices  paid  by  consumers  will 
naturally  increase.  In  this  connection,  we  respectfully  call  your  attention  to  the 
remarks  made  by  Representative  Abner  J.  Mikva  who  suggested  that  the  record 
companies  were  involved  in  "operation  oversell." 

None  of  the  statements  offered  by  industry  trade  groups  in  support  of  S.  646 
presented  cogent  or  rational  arguments  in  support  of  the  l)ill.  Mr.  Stanley  M. 
Gortikov.  speaking  on  behalf  of  the  Recording  Industry  Association  of  America, 
Inc..  sought  to  compare  the  legitimate  business  interests  which  our  clients  repre- 
sent to  "the  burglar  who  breaks  into  your  home.  .  .  ."  We  resi>ectfully  submit 
that  this  kind  of  comment  and  this  blatant  lack  of  analysis  is  hardly  helpful  to 
the  legislative  process. 

Mr.  Jack  Grossman.  President  of  the  National  Association  of  Record  Merchan- 
disers. Inc.,  failed  to  make  any  comparison  between  the  legitimate  business 
interests  of  our  clients  operating  w^ithin  the  law 'and  the  legitimate  business 
interests  of  the  record  companies.  His  comments  were  result-oriented  and  utterly 
devoid  of  analvsis  of  what  the  bill  actually  does  and  what  the  bill  clearly  does 
not  do.  Finally,  :\Ir.  Leonard  Feist,  appearing  on  behalf  of  the  National  Music 
Publishers'  Association,  Inc.,  took  the  erroneous  position  that  the  client's  which 
we  represent  are  somehow  taking  money  from  the  song^vriters  and  the  artists. 
The  facts  show,  however,  that  our  clients  have  paid  in  excess  of  $80,000  in 
statutory  royalties  to  songwriters  or  their  representatives  during  the  past  eight 
months.  The  passage  of  S.  646  in  its  existing  form  would  cut  those  payments  off 
and  make  our  business  illegal.  Further,  the  proposed  legislation  does  not  have 
any  clear  language  which  defines  the  rights  of  performing  artists  and  we  there- 
fore regard  :Mr.  Feist's  remarks  in  this  connection  as  wholly  unwarranted  andi 
without  support  in  the  record. 

During  the  course  of  the  proceedings  on  Jime  9  and  10,  periodic  reference  was 
made  to  an  April  26.  1971  letter  from  Richard  G.  Kleindienst,  Deputy  Attorney 
General,  to  the  Honoralile  James  O.  Eastland.  We  do  not  have  a  copy  of  Senator 
Eastland's  request  for  the  views  of  the  Department  of  .Justice.  We  have,  however, 
examined  JNIr.  Kleindienst's  letter  with  care  and  note  first,  that  the  letter  does  not 
make  any  direct  distinctions  between  legitimate  and  illicit  operators,  and  second, 
does  not  provide  any  analysis  whatsoever  concernins:  the  need  for  a  compuksory 
lice!ise.  We  believe  it  would  be  appropriate,  if  the  Subcommittee  has  additional 
questions  on  the  points  which  we  have  raised,  that  the  views  of  the  Department 
of  .Justice  be  resolicited  in  light  of  our  arguments.  In  this  way  the  Subcommittee 
could  not  help  but  be  so  much  better  informed. 

Not  one  proponent  of  S.  646  has  supplied  an  argument  against  the  proposed 
amendment  which  we  support  providing  for  a  statutory  licensing  fee.  No  one 
was  able  to  say  at  the  hearings  or  in  the  statements  filed  to  date  that  there  is 
something  wrong  or  inherently  unfair  in  the  propo.sal  which  we  have  made.  We 
submit  that  the  hearings  on  June  10,  at  which  time  Messrs.  Leeds,  Pincliney, 
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Murchison  and  myself  offered  opposition  to  S.  646  and  explained  our  proposed 
amendment,  provided  tlie  Subcommittee  witti  rational  and  cogent  arguments 
in  opposition  to  the  bill  as  drafted.  The  position  that  we  have  taken  with  your 
Subcommittee  is  based  not  only  on  the  legal  distinctions  which  may  properly 
be  drawn  between  illicit  operators  and  legitimate  operators  but  on  the  remarks 
made  by  Senator  Hart  in  opposition  to  the  bill  as  follows : 

"Compulsory  licensing  of  whatever  right  is  granted  by  S.  646  would  at  least 
reduce  the  scope  of  the  monopoly  granted  if  the  Congress  is  unsure  of  the  eco- 
nomic facts  for  and  against  this  proposal.  (Senator  Harfs  statement,  "Con- 
gressional Record,"  April  29,  1971,  at  page  S.  5940,  et  seq.)" 

The  record  of  the  proceedings  before  your  Subcommittee  shows  two  legitimate 
competing  business  interests.  The  1909  Copyright  Act  provides  your  Subcom- 
mittee with  a  precedent  for  utilizing  a  compulsory  license  feature  where  legiti- 
mate competing  interests  must  be  balanced  and  where  the  risk  of  monopoly  is 
present.  Where  legitimate  business  interests  are  at  stake,  it  is  hardly  a  fair 
legislative  solution  to  make  one  such  interest  a  crime  and  give  the  other  interest 
a  copyright  in  sound  recordings. 

We  are  very  hopeful  that  your  Subcommittee  will  report  S.  646  with  the 
amendment  as  proposed  and  will  utilize  the  services  of  this  office,  the  pro- 
ponents and/or  the  Copyright  Office  to  assist  you  in  arriving  at  a  fair  price 
to  balance  the  interests  involved. 

Again,  we  appreciate  very  much  the  courtesy  which  the  Subcommittee  mem- 
bers showed  us  and  express  to  you  our  thanks  for  the  opportunity  to  submit 
our  views. 

Thomas    H.    Teuitt. 


Statement  of  Nicholas  E.  Allen,  CJounsel  for  Music  Operators  of 

America,  Inc. 

ABMOtrE,  Herrick,  Kneipple  &  Allen, 

Washington,  D.C.  June  11,  1971. 
Congressman  Robert  W.  Kastenmeier, 

Chairman,  Subcommittee  on  Copyrights,  Patents  and  Trademarks,   U.S.  House 
of  Representatives,  Washington,  D.C. 

Dear  Mr.  Kastenmeier  :  We  appreciate  this  opportunity  to  express  the  interest 
on  the  part  of  Music  Operators  of  America,  Inc.,  the  national  association  of 
jukebox  operators,  in  S.  646,  92nd  Congress,  the  Bill  which  would  prohibit  un- 
authorized duplication  and  distribution  of  sound  recordings. 

Music  Operators  of  America,  Inc.,  does  not  question  the  proponents'  reprer 
sentations  that  there  is  a  need  for  S.  646,  just  as  it  has  not  questioned  that 
there  is  some  need  for  S.  644,  the  Bill  for  General  Revision  of  the  Copyright  Law, 
which,  as  we  understand,  forms  the  basis  in  substance  for  the  provision  of 
S.  646. 

We  have  noted  that  in  the  hearings  on  this  Bill  some  of  its  proponents  seek 
to  justfy  it,  in  a  constitutional  >sense,  on  the  claims  of  record  manufacturers 
and  recording  artists  to  rights  of  "authorship." 

We  wish  to  take  exception  to  such  claims  and  refer  to  the  briefs  submitted 
on  the  subject  in  behalf  of  the  jukebox  industry  when  the  matter  was  before 
the  Copyright  Subcommittee  of  the  Senate  Judiciary  Committee  (Hearings 
on  S.  597,  90th  Congress,  April  28,  1967,  pp.  1087-1089,   1367-1372). 

The  unauthorized  duplication  and  distribution  of  phonorecords  was  effec- 
tively prohibited  by  provisions  (Section  106(3))  of  the  General  Revision  Bills 
in  both  Houses  of  Congress  (H.R.  4347,  S9th  Congress,  H.R.  2512,  90th  Con- 
gress, S.  597,  90th  Congress,  and  S.  543,  91st  Congress),  relying  upon  the  au- 
thorship rights  of  songwriters,  long  before  provisions  were  added  to  the  Senate 
Bill  which  would  grant  broadened  copyright  protection  to  record  manufacturers 
and  recording  artists  ( S.  543  as  amended  in  the  Senate  Subcommittee  December 
10,1969). 

Accordingly,  we  urge  your  Committee  to  legislate  on  this  subject  on  the  firm 
ground  of  the   songwriters'   recognized   rights   of  authorship,   without   relying 
upon   questionable   claims   of   record   manufacturers   and   recording   artists    to 
constitutional  rights  of  authorship. 
Respectfully  yours, 

Nicholas  E.  Allen, 
Counsel  for  Music  Operators  of  America,  Inc. 
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Statement  of  Perry  S.  Patterson  of  Kibkland,  Ellis,  Hodson,  Chaffetz,  Mas- 
ters &  Rowe  on  Behalf  of  United  ^States  Automatic  Phonograph  Mant- 

PACTURERS,  THE  WUBUTZER  COMPANY,  RoCK-OLA  MANUFACTURING  CORP.,  ROWE 

International,  Inc.,  and  the  Seeburg  Corp. 

Re :  S.  646  June  17, 1971. 

Hon.  Robert  W.  Kastenmeier, 

Chairman,  Subcommittee  No.  3.  House  Committee  on  the  Judiciary,  U.S.  Houm 
of  Representatives,  Rayhurn  House  Office  Building,  Washington,  D.C. 

Dear  Chairman  Kastenmeier  :  Our  firm  is  counsel  for  all  of  the  United  States 
automatic  phonograph  manufacturers,  The  Wurlitzer  Company,  Rock-Ola  Manu- 
facturing Corp.,  Rowe  International,  Inc.  and  The  Seeburg  Corporation.  Over  a 
period  of  years  as  you  know,  we  have  presented  their  views,  in  conjunction  with 
the  Music  Operators  of  America,  to  your  Copyright  Subcommittee  on  matters 
affecting  the  interests  of  the  automatic  phonograph  industry. 

Because  no  hearings  were  held  by  the  Senate  Judiciary  Committee  on  S.  646 
prior  to  enactment  by  the  Senate,  we  ask  that  your  Committee  receive  for  the 
record  this  statement  of  our  position. 

We  are  persuaded  by  the  evidence  presented  that  the  investment  of  producers 
of  sound  recordings  is  threatened  when  the  law  ]>ermits  unauthorized  copies  to 
be  made  without  compensation.  If  that  situation  is  permitted  to  continue,  it  is 
possible  that  producers  will  because  of  economic  factors  be  driven  toward  reduc- 
ing the  size  of  the  investment  they  are  willing  to  put  into  the  development  of  new 
sound  recordings.  With  reduced  level  of  investment,  we  may  expect  reduced 
quality  of  product ;  and,  in  our  opinion,  this  would  not  be  in  the  public  interest. 
Consequently,  we  support  legislation  which  would  prevent  this  undesirable  result. 

However,  it  must  be  recognized  that  in  attempting  to  solve  the  problem  of  im- 
authorized  copying  through  an  amendment  of  the  Copyright  Act  which  would 
wholly  interdict  any  and  all  duplication,  the  Congress  would  be  extending  the 
scope  of  copyright  protection  beyond  that  which  has  hitherto  been  granted.  By 
its  terms.  Article  1,  Section  8,  Clause  S  of  the  Constitution  was  intended  to  give 
copyright  protection  to  "Authors."  To  interpret  the  producers  of  sound  recordings 
as  being  "Authors"  within  the  Constitutional  grant  of  power  would  require,  to  say 
the  least,  a  liberal  interpretation  in  view  of  the  fact  that  these  producers  are  more 
accurately  electronic  engineers,  sonnd  technicians,  and  manufacturers  than  they 
are  anything  else.  This  stretching  of  definition  should  be  a  source  of  concern  in 
view  of  indications  by  the  Supreme  Court  that  it  is  not  totally  complacent  about 
previous  interpretations  which  have  tended  to  extend  the  concept  of  author. 

In  Mazer  y.  Stein.  .347  U.S.  201  (1954),  the  Supreme  Court  held  that  a  sculpture 
was  within  the  scope  of  the  Copyright  Act.  However,  Mr.  Justice  Douglas,  in  a 
concurring  opinion  in  which  he  was  joined  by  Mr.  Justice  Black,  stated  that 
the  Court  should  face  the  constitutional  issue  of  authorship  even  though  not 
raised.  Id.  at  219-21.  With  reference  to  the  Copyright  Clause  he  wrote: 

"The  power  is  thus  circumscribed :  it  allows  a  monopoly  to  be  granted  only 
to  "authors'  for  their  'writings'.  Is  a  sculptor  an  'author'  and  is  his  statup  a 
•writing'  within  the  meaning  of  the  Constitution?  We  have  never  decided  the 
question."  Id.  at  220. 

After  listing  a  number  of  articles  which  the  Copyright  Office  had  accepted,  the 
Justice  stated  : 

"Perhaps  these  are  all  'writings'  in  the  constitutional  sense.  But  to  me.  at  least. 
thev  are  not  obviouslv  so.  It  is  time  that  we  came  to  the  prolilem  full  fact."  Id. 
at  221. 

Obviously  legislation  will  not  have  the  intended  result  of  preventing  exploita- 
tive copying  if  the  legislation  is  not  upheld  by  the  courts.  In  our  opinion,  legisla- 
tion would  have  the  greatest  chance  of  being  upheld  if  it  were  narrow  in  scope 
and  closely  tailored  toward  eliminating  the  conditions  which  require  its  enact- 
ment without  creating  an  inflexible  anticompetitive  monopoly.  S.  646  is  only 
partially  suf^cessful  in  this  regard,  because  in  some  ways  it  is  much  too  broad. 

The  problem  which  supports  the  passage  of  this  legislation  is  that  tangible 
copies  of  sound  recordings  are  being  madp  without  authority  or  compensation.  As 
the  Department  of  .Justice  commented.  S.  646  wisely  and  .indiciously  limits  the 
right  granted  to  the  sound  recording  copyright  owner  to  the  right  of  making 
tansible  reproductions : 

"The  proposed  bill  properly  limits  the  exchisive  right  of  the  ownership  of 
a  copyright  in  a  sound  recording  'to  the  right  to  dtiplicate  the  sound  recording 
in  a  tangible  form  that  directly  or  indirectly  recaptures  the  actual  sounds  fixed 
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in  the  recording  .  .  .'  (Emphasis  added.)  It  is  clear  from  this  language  that 
tlie  exclusive  right  accorded  by  this  bill  does  not  extend  to  the  reproduction: 
of  the  sounds  themselves,  as,  for  example,  by  playing  a  sound  recording  over 
the  broadcast  media."  Letter  from  Deputy  Attorney  Richard  D.  Kleindienst. 
to  Senator  James  O.  Eastland,  April  21, 1971. 

We  irusit  the  Committee  will  note  in  its  report  that  it  is  equally  clear  that 
the  exclusive  right  would  not  extend  to  reproduction  of  the  sounds  themselves^ 
by  playing  a  sound  recording  on  an  automatic  phonograph. 

S.  646  is  most  vulnerable  in  that  it  creates  a  complete  monopoly  on  behalf 
of  the  sound  recording  copyright  owners,  the  record  and  tape  manufacturers 
who  are  relatively  few  in  number.  As  the  activities  of  the  unauthorized  copyists 
testify,  recent  technological  advancement  has  made  economically  feasible  ac- 
tivities which  previously  have  not  been  possible.  There  is  no  reason  to  conclude 
that  such  technological  advancement  is  going  to  stop  at  the  present  moment ; 
indeed,  it  is  more  likely  that  advances  will  continue  to  be  made.  The  purpose 
of  the  copyright  power  is  not  to  forclose  the  public  from  enjoying  the  bene- 
fits of  these  advances  or  to  prevent  advances  from  being  made  but  rather  to  as- 
sui'e  that  authors  are  justly  compensated  for  their  creative  efforts. 

When  legislating  to  assure  this  compensation,  Congress  must  not  lose  sight 
of  the  fact  that  the  purpose  of  the  Copyright  Clause  is  "'To  promote  the  Prog- 
ress of  Science  and  useful  Arts,"  not  to  stifle  it.  In  our  opinion,  the  objec- 
tionable aspects  of  S.  646  in  this  regard  can  be  eliminated,  or  at  least  greatly 
moderated  by   the  addition   of  a   compulsory   licensing  provision. 

We  see  no  reason  why  a  compulsory  licensing  system  could  not  be  developed 
which  would  both  maintain  freedom  for  making  new  uses  of  sound  recordings 
and  insure  a  fee  large  enough  to  provide  fair  compensation  for  the  sound  re- 
cording copyright  owner. 

Evidently,  this  idea,  in  undefined  form,  was  before  the  Senate  Judiciary  Com- 
mittee when  it  considered  S.  646,  but  the  concept  was  dismissed  with  only  brief 
comment.  Senate  Committee  on  the  Judiciary,  creation  of  a  Limited  Copijriffht 
in  Sound  Recordings,  S.  Rep.  No.  92-72,  92d  Cong.,  1st  Sess.  6  (1971).  We  find 
the  reasons  stated  in  this  report  and  other  places  to  be  completely  unpersuasive 

It  has  been  argued  that  to  permit  a  compulsory  license  Avould  lead  to  the 
destruction  of  the  recording  industry.  It  is  unlikely  that  this  would  occur  any 
more  than  the  creating  of  a  compulsory  licensing  system  in  1909  has  led  to  the 
disappearance  of  music  composers  or  publishers.  Indeed  the  compulsory  licen.s- 
ing  provisions  of  the  1909  Act  were  the  direct  result  of  the  concentrated  owner- 
ship of  the  great  portion  of  contemporary  copyright  music  in  several  monopolies, 
"The  Music  Trust."  Ti'.e  argument  that  recording  companies  must  make  tre- 
mendous investments  does  not  cut  in  favor  of  there  being  no  compulsory  license, 
it  merely  implies  that  the  license  fee  should  be  substantial  but  not  anticompeti- 
tive. 

The  Senate  Committee  Report  indicated  that  sound  recordings  were  different 
from  musical  compositions  because  sound  recordings  are  "fiinished  products:" 
Ibid.  It  is  obvious  that  this  distinction  is  of  questionable  validity.  In  view  of  avail- 
able technology  it  is  readily  apparent  that  it  is  possible  to  use  sound  recordings 
not  only  as  finished  products  but  also  as  basic  materials  for  making  other  prod- 
ucts. By  doing  this,  copyists  could  indeed  develop  valuable  types  of  competition, 
ones  which  would  not  be  merely  parasitic  exploitation. 

For  example,  if  copyists  were  allowed  to  purchase  via  compulsory  license  the 
right  to  copy  sound  recordings  they  could  assemble  sound  recordings  takmg  from 
existing  sound  recordings  the  more  successful  pieces.  This  would  furnish  the 
consumer  with  the  opportunity  to  purchase  in  one  recording  a  series  of  desired 
pieces.  There  would  appear  products  whicli  would  contain  renditions  by  per- 
formers not  all  of  whom  were  employees  of  the  same  recording  company,  which 
products  would  be  a  valuable  addition  to  the  market  place.  There  are  doubtless 
also  many  possible  technical  applications  of  existing  sound  recordings  which 
involve  combinations  of  electronic  and  technical  forms  which  have  not  as  yet  l>een 
envisioned. 

A  corrolary  to  the  above  is  (he  f;i<-t  thiit  a  compulsory  licensing  system  would 
put  pressure  on  existing  sound  rec<n-c!ing  nianufactureis  to  improve  the  quality 
of  their  products.  It  is  well  known  that  traditionally  the  manufacturers  of  sound 
recordings  have  chosen  to  include  in  their  products  many  pieces  which  they  had 
every  reason  to  suspect  would  not  be  successful.  By  tying  these  pieces  with  tho.se 
for  which  they  do  anticipate  success,  the  manufacturers  have  successfully  in- 
creased the  amount  which  the  consumer  must  pay  to  obtain  that  which  he  desires- 
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Now  that  the  "flip  side"  is  no  longer  a  technological  necessity,  the  Congress  cer- 
tainly should  not  use  the  power  of  the  Copyright  Act  to  perpetuate  monopoly 
exploitation  of  the  consuming  public. 

One  of  the  arguments,  more  emotional  than  objective,  that  is  made  against  the 
establishment  of  a  compulsory  licensing  system  is  that  the  unauthorized  copyists 
are  "pirates''  and  simply  are  not  the  kind  of  people  who  deserve  the  benefits  of  a 
compulsory  licensing  system.  AVe  wish  only  to  point  out  that  this  is  really  an 
irrelevant  issue.  The  purpose  of  creating  a  compulsory  licensing  system  would 
not  be  to  confer  benefit  upon  the  copyists  but  rather  to  confer  upon  the  consuming 
public  the  benefits  of  competition. 

The  interest  of  the  automatic  phonograph  manufacturers  in  securing  for  the 
public  the  advantage  of  such  competition  arises  from  the  fact  that  our  customers, 
the  automatic  phonograph  operators,  are  from  the  standpoint  of  dollar  volume  a 
significant  segment  of  the  consuming  public. 

Consequently,  we  urge  the  Committee  in  evaluating  S.  646  to  assure  that  the 
scoi>e  of  the  monopoly  created  for  sound  recording  manufacturers  is  no  broader 
than  necessary  to  prohibit  bootleg  copying.  Secondly,  we  urge  that  the  Committee 
recommend  the  amendment  of  the  bill  to  include  a  statutory  compulsory  licensing 
system  so  that  the  benefits  of  competition  will  be  afforded  to  consumers  and  the 
potential  of  technological  innovation  will  not  be  lost. 
Very  truly  yours, 

KiKKLAND.  Ellis,  Hodsox,  Chaffetz, 
Masters  &  Rowe. 
Perry  S.  Patterson. 
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The  Librarian  of  Congress, 
Washington,  D.C.,  May  25, 1911. 
Hon.  Emanuel  Celler. 
Chairman,  Couniuttcc  on  the  J iidicianj, 
L'.S.  House  of  Representatives, 
'Washlnriton,  D.C. 

Dear  Mr.  Celler  :  This  is  in  response  to  your  letter  of  May  4.  1971.  requesting 
our  comments  on  S.  646.  a  bill  to  provide  for  the  creation  of  a  limited  copyright 
in  sound  recordings  for  the  purpose  of  protecting  against  unauthorized  duplication 
and  piracy  of  sound  recording,  and  for  other  purposes.  This  bill  was  reported 
by  the  Senate  Judiciary  Committee  on  April  20,  1971,  ( S.  Rep.  No.  92-72)  and 
was  passed  by  the  Senate  on  April  29. 1971. 

I  am  fully  and  unqualifiedly  in  favor  of  the  purpo.se  the  bill  is  intended  to  ful- 
fill. The  recent  and  very  large  increase  in  unauthorized  duplication  of  commercial 
records  has  become  a  matter  of  public  concern  in  this  country  and  abroad.  With 
the  growing  availability  and  use  of  inexpensive  cassette  and  cartridge  tape 
players,  this  trend  seems  certain  to  continue  unless  effective  legal  means  of 
combatting  it  can  be  found.  Neither  the  present  Federal  copyright  statute  nor  the 
common  law  or  statutes  of  the  various  states  are  adequate  for  this  pui-pose.  The 
best  solution,  an  amendment  of  the  copyright  law  to  provide  limited  protection 
against  unauthorized  duplication,  is  that  embodied  in  S.  646. 

We  also  support  in  general  the  language  of  the  bill  amending  title  17  of  the 
United  States  Code.  This  amendatory  langriage  draws  heavily  upon  the  language 
of  the  bill  for  general  revision  of  the  copyright  law  now  pending  in  the  Senate 
(S.  644).  An  earlier  version  of  the  general  revision  bill  was  reported  favorably 
by  your  Commission  in  1966  and  1967  (H.R.  Rep.  Nos.  2237  and  83)  and  was  passed 
bv  the  House  of  Representatives  on  April  11,  1967.  The  provisions  of  that  bill 
dealing  with  unauthorized  duplication  of  sound  recordings  were  the  same  in  .sub- 
stance as  those  of  S.  646. 

In  favorably  reporting  S.  646.  the  Senate  Judiciary  Committee  adopted  certain 
amendments,  all  of  which  were  incorporated  in  the  bill  as  it  passed  the  Senate, 
all  of  which  we  favor.  In  particular,  we  strongly  support  the  addition  of  a  new 
section  2,  removing  an  auarchronistic  and  unfair  limitation  on  the  remedies 
available  to  owners  of  copyrighted  musical  compositions  against  record  pirates. 
This  new  section  2  also  is  the  same  in  substance  as  provisions  included  in  the 
general  revision  bill  passed  by  the  House  of  Representatives  on  April  11,  1967. 

We  also  endorse  the  intei-pretation  of  the  bill,  as  stated  in  S.  Rep.  No.  92-72 
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that  "this  limited  copyright  not  grant  any  broader  rights  tlian  are  accorded  to 
other  copyright  proprietors  under  the  existing  title  17."  Under  this  interpretation, 
any  act  that  would  be  considered  "fair  use"  of  a  recorded  musical  composition 
would  be  considered  "fair  use"  of  the  recording  itself,  and  thus  outside  the  reach 
of  copyright  in  the  I'ecording. 

Tlie  most  fundamental  question  raised  by  the  bill  is  its  relationship  to  the 
program  for  general  revision  of  the  copyright  law.  As  noted  above,  the  revision 
bill  now  pending  in  the  Senate  has  parallel  provisions,  and  if  general  revision 
were  on  the  threshold  of  enactment,  S.  646  would  be  unnecessary.  However,  some 
fundamental  problems  impeding  the  progress  of  general  revision  of  the  copyright 
law,  notably  the  issue  of  cable  television,  have  not  yet  been  resolved.  We  agi'ee 
that  the  national  and  international  problem  of  record  piracy  is  too  urgent  to 
await  comprehensive  action  on  copyright  law  revision,  and  that  the  amendments 
proposed  in  S.  646  are  badly  needed  now.  Upon  enactment  of  the  revision  bill 
they  would,  of  course,  be  merged  into  the  larger  pattern  of  the  revised  sta- 
tute as  a  whole. 

I  should  also  mention  that  the  problem  of  record  piracy  is  one  of  immediate 
concern  internationally,  and  that  a  draft  treaty  closely  corresponding  to  the 
content  and  purpose  of  S.  646  was  adopted  by  a  Committee  of  Governmental  Ex- 
perts on  March  5,  1971.  This  draft  convention  will  be  the  subject  of  an  Inter- 
national Conference  of  States  to  be  convened  in  Geneva  in  October  of  this  year. 
Favorable  action  on  the  domestic  bill  will  not  only  help  our  negotiators  but  also 
encourage  protection  of  our  records  against  the  growing  menace  of  piracy  in 
other  countries. 

For  the  foregoing  reasons,  I  recommend  that  your  Committee  give  S.  646  its 
favorable  consideration. 
Sincerely  yours, 

L.  QUINCY  MUMFORD, 

Librarian  of  Congress. 

Department  of  State, 
Washington,  D.C.,  May  1.',,  1911. 
Hon.  Emanuel  Celler, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  request  of  May  4,  1971 
for  a  report  by  the  Department  of  State  on  S.  646,  a  bill  to  amend  title  17  of  the 
United  States  Code  to  provide  for  the  creation  of  a  limited  copyright  in  sound 
recordings  for  the  purpose  of  protecting  against  unauthorized  duplication  and 
piracy  of  sound  recording,  and  for  other  purposes.  The  Department  of  State 
fully  endorses  and  supports  this  Bill. 

The  recent  and  growing  increase  in  the  unauthorized  duplication  of  legitimate 
commercial  recordings  has  become  a  matter  of  public  concern  both  in  this  coun- 
try and  abroad.  The  widespread  availability  and  use  of  phonograph  record  and 
tape-playing  machines,  particularly  the  comparatively  inexpensive  cassette  or 
cartridge  tape  players,  give  added  impetus  to  piracy  of  sound  recordings.  This 
trend  is  certain  to  continue  and  to  grow  unless  effective  legal  methods  to  com- 
bat and  reverse  it  are  provided.  At  present,  there  is  no  Federal  statute  that  ex- 
pres.sly  prohibits  commercial  traffic  in  unauthorized  duplications  of  legitimate 
sound  recordings.  S.  646  would  answer  that  need  and  would  provide  a  satis- 
factory means  of  combatting  and  curbing  the  unauthorized  duplication  and 
piracy  of  sound  recordings. 

The  problem  of  unauthorized  duplication  of  sound  recordings  is  also  one  of 
immediate  concern  internationally.  An  international  treaty  which  would  include 
provisions  that  correspond  closely  to  tlie  content  and  purpose  of  S.  646  is  pres- 
ently under  considertion.  This  treaty  would  give  to  producers  of  phonograms 
who  are  nationals  of  contracting  states  protection  against  the  making,  distribu- 
tion, or  importation  of  duplicates  made  without  their  consent  where  such  acts 
are  for  the  purpo.se  of  di.stribution  to  the  public.  The  I'nited  States  has  played 
an  active  role  in  the  development  of  the  treaty,  and  if  current  plans  remain 
unchanged  the  treaty  will  be  adopted  at  a  diplomatic  conference  to  be  held 
in  Geneva  in  the  fall  of  this  year. 

United  States  ratification  of  or  adherence  to  the  proposed  treaty  depends, 
of  course,  upon  enactment  of  a  domestic  law  such  as  S.  646.  Accoi-diugly,  passage 
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of  the  proposed  legislation  is  necessary  to  give  the  Department  of  State  an 
effective  basis  for  continuing  its  efforts  to  secure  international  protection  for 
American  sound  recordings. 

For  the  foregoing  reasons,  the  Department  of  State  fully  suports  S.  (546  and 
recommends  its  early  enactment  into  public  law. 

The  Office  of  Management  and  Budget  advi-ses  that  from  the  standpoint  of 
the  Administration's  program  there  is  no  objection  to  the  submission  of  this 
report. 

Sincerely, 

David  Abshire, 
Assistant  Secrctari/  for  Cornjrcssional  Relations. 


Office  of  tiik  Deputy  Attorney  General, 

Washington,  B.C.,  June  29,  1911. 
Hon.  Emanuel  Celler, 
Chairman,  (Jommittee  on  the  Judiciary, 
House  of  Representatives,  Washingto)i,  B.C. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  request  for  the  views  of  the 
Department  of  Justice  on  S.  646,  a  bill  to  amend  title  17  of  the  United  States 
Code  to  provide  for  the  creation  of  a  limited  copyright  in  sound  recordings  for 
the  purpose  of  protecting  against  unauthorized  duplication  and  piracy  of  sound 
recordings,  and  for  other  purposes. 

S.  646  incorporates  many  of  the  provisions  embodied  in  the  bill  for  general 
revision  of  the  copyright  law  (S.  644)  which  in  similar  form  has  been  under 
consideration  by  the  Congress  for  some  years.  Action  on  this  general  bill  has 
been  delayed  by  concern  with  issues  luirelated  to  the  problem  of  piracy  of  sound 
recordings. 

There  has  recently  been  a  large  increase  in  unauthorized  duplication  of  sound 
recordings  for  profit.  Under  existing  law  sound  recordings  art'  not  copyrightable. 
Capitol  Records,  Inc.  v.  Mercury  Record  Corp.,  221  F.  2d  657  (C.A.  2,  1955). 
Under  state  law  the  record  industry  had  been  able  to  fa.shion  some  protection, 
against  competitors  who  commercially  transcribe  their  recorded  performances, 
based  upon  the  misappropriation  theory  of  International  Nrivs  Service  v.  Asso- 
ciated Press,  248  U.S.  215,  236  ( 191S).  That  decision  found  a  quasi-property  right 
in  the  dissemination  of  news  that  could  be  protected,  under  the  law  of  unfair 
competition,  against  copying  by  a  competitor.  But  the  continued  validity  of 
Associated  Press  has  been  questioned  in  the  light  of-later  judicial  developments. 

In  Sears,  Rocduck  d  Co.  v.  Stiffel  Co.,  376  U.S.  225  (1964)  and  Compco  Corp. 
V.  Day-Brite  Lighting,  Inc.  376  U.S.  234  (1964)— both  actions  to  enjoin  imitation 
of  unpatentable  designs — the  Supreme  Court  restricted  the  scope  of  state  unfair 
competition  remedies  by  limiting  state  regulation  to  labeling  requirements  to 
prevent  "palming  off."  The  Court  in  Compco  held  that:  "*  *  *  when  an  article 
is  unprotected  by  a  patent  or  a  copyright,  state  law  may  not  forbid  others  to 
copy  that  article.  To  forbid  copying  would  interfere  with  the  federal  policy, 
found  in  Art.  I,  §  8,  cl.  8,  of  the  Constitution  and  in  the  implementing  federal 
statutes,  of  allowing  free  access  to  copy  whatever  the  federal  patent  and  copy- 
right laws  leave  in  the  public  domain"  (376  U.S.  at  237).  A  Court  of  Appeals  has 
held  that  Sears  and  Compco  overruled  International  News  Service.  Columbia 
Broadcasting  System,  Inc.  v.  De  Costa,  377  F.  2d  315,  318  (C.A.  1.  1967). 

Under  the  bill,  sound  recordings  are  defined  as  "works  that  result  from  the 
fixation  of  a  series  of  musical,  spoken,  or  other  sounds,  but  not  including  sounds 
accompanying  a  motion  picture."  "Reproductions  of  sound  recordings"  are  de- 
fined as  material  objects  in  which  sounds  other  than  those  accompanying  a 
motion  picture  are  fixed  and  include  the  parts  of  instruments  serving  to  repro- 
duce mechanically  the  musical  work,  mechanical  reproductions,  and  interchange- 
able parts,  such  as  discs  or  tapes  for  use  in  mechanical  music-producing  ma- 
chines. Copyright  protection  under  the  present  Copyright  Act  (17  U.S.C.  1  et  seq.) 
is  extended  prospectively  to  sound  recordings.  The  exclusive  right  created  thereby 
is  limited  to  the  duplication  in  tangible  form  of  the  specific  recorded  perform- 
ance copyrighted :  it  does  not  include  imitation  or  simulation  of  that  perform- 
ance. The  rights  conferred  are  limited  in  duration  to  twenty-eight  years  with  the 
right  of  renewal  and  extension  for  an  additional  twenty-eight  years.  17  U.S.C. 
§24. 

The  bill  does  not  apply  retroactively  and  Section  3  expressly  states  that  it 
should  not  be  construed  as  affecting  in  any  way  any  rights  with  respect  to  sound 
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recordings  fixed  before  the  date  of  enaetmeut.  It  thus  does  not  deal  wirli  recorded 
performances  already  in  existence.  Instead  it  leaves  to  pending  or  future  litiga- 
tion the  validity  of  state  common  law  or  statutes  governing  the  unauthorized 
copying  of  existing  recordings.  The  result  of  making  this  copyright  authority 
pro.spective  only  is  to  create  at  least  one  ambiguity. 

Tlie  bill  would  not  directly  grant  any  copyright  protection  to  existing  records 
since  the  new  copyright  in  sound  recordings  would  be  applicable  only  to  record- 
ings made  after  four  months  after  enactment  of  the  bill.  However,  since  the 
bill  provides  that  the  amendment  to  17  U.S.C.  101(e)  will  take  effect  immediately 
upon  enactment,  criminal  sanctions  would  seem  to  be  available  to  prevent  further 
piracy  of  existing  recordings  where  copyrighted  music  was  used  and  tlie  pirate 
does  not  pay  the  statutory  royalty  to  the  holder  of  the  musical  copyright. 
Whether  such  criminal  prosecution  is  possil)le  depends  on  the  interpretation  of 
the  ciause  in  Section  3  of  the  bill  at  page  5.  lines  13-16  which  reads :  "'*  *  *  noth- 
ing ?n  title  17  of  the  United  States  Code  shall  be  applied  retroactively  or  be  con- 
strued as  affecting  in  any  way  any  rights  with  respect  to  sound  recordings  fixed 
liefore  that  date."  It  should  be  made  clear  either  by  amendment  or  committee 
rejiorts  whether  the  amendment  to  section  101(e)  is  intended  to  apply  to  the 
manufacture,  use,  or  sale  after  enactment  of  the  bill  of  pirate  recordings  of  rec- 
ords made  prior  to  enactment. 

We  believe  that  extending  copyright  to  reproduction  of  sound  recordings 
is  the  soundest,  and  in  our  interpretati-on  of  Scars  and  Compco,  the  only  way 
in  which  sound  recordings  should  be  protected.  Copyright  protection  is  nar- 
rowly defined  and  limited  in  duration,  whereas  state  remedies,  whose  validity 
is  still  in  doubt,  frequently  create  broad  and  unwarranted  perpetual  monopolies. 
Morcovei',  there  is  an  immediate  and  urgent  need  for  this  protection. 

Not  only  does  the  cr^'ative  record  industry  have  a  legitimate  interest  in  pro- 
tecting its  substantial  investment  in  tlio  production  and  promotion  of  recorded 
performances,  but  such  protection  \^  ould  also  preserve  employment  opportunities 
for  performers  and  encourage  their  future  contributions  to  society's  general  fund 
of  intellectual  creations. 

The  competition  provided  by  the  pirate  record  industry  does  not  promote 
any  of  the  traditional  benefits  of  competition.  Althougii  the  pirate  record  coni- 
panies  may  greatly  undercut  the  prices  charged  by  the  creative  industry,  their 
ability  to  do  so  re.sults  in  large  part  from  the  fact  that  they  do  not  fomjiensate 
the  creative  writers  and  artists  involved.  Such  practices  discourage  the  invest- 
ment of  money  and  talents  in  new  performances  and  has  the  potential  to  gravely 
injui'e  creative  recording. 

The  bill  limits  the  exclusive  right  of  the  ownership  of  a  copyright  in  a  sound 
reoording  "to  the  right  to  duplicate  a  sound  recording  in  a  tanr/iblc  form  that 
directly  or  indirectly  recaptures  the  actual  sounds  fixed  in  the  recording  *  *  *." 
[Emphasis  added.]  It  is  clear  from  this  language  that  the  executive  right  ac- 
corded by  this  bill  does  not  extend  to  the  reproduction  of  the  sounds  them- 
selves,  as,   for  example,   by   playing  a   sound   recording  over  the  radio. 

In  the  case  of  a  recording  of  music  which  is  itself  copyrighted,  the  copyright 
granted  to  a  sound  recording  by  the  bill  would  apparently  be  subject  to  17 
U.S.C.  7.  Section  7  provides  that  versions  of  copyrighted  works  produced  with 
the  consent  of  the  copyright  owner  shall  be  regarded  as  new  works  subject 
to  copyi'ight.  This  section,  which  would  prevent  per.sons  from  obtaining  a  copy- 
right for  an  unauthorized  sound  recording,  seemingly  creates  an  issue  as  to 
whether  a  record  manufacturer  relying  on  the  provi.sions  of  17  U.S.C.  1(e)  would 
be  entitled  to  copyright  his  recording  since  iie  need  not  have  tlie  express  con- 
sent of  the  copyrig'ht  owner  of  the  slieet  music.  This  follows  from  the  provi- 
sion in  section  1 1  e)  that,  when  the  owner  of  a  mu.sical  copyright  has  permitted 
an.vone  to  record  his  music,  any  other  persons  ma.v  make  similar  u.se  of  the 
musical  work  upon  payment  of  a  royalty  of  two  cents  ix»r  recording.  It  is  likely 
that  a  court  would  find  acceptaiice  of  the  royalty  to  imply  consent,  neverthe- 
less we  believe  that  this  ambiguity  should  be  removed.  We  suggest  an  amend- 
ment of  17  T'.S.C.  7  as  follows : 

"Compilations  or  abridgments,  adaptations,  arrangements,  dramatizations, 
translations,  or  other  versions  of  works  in  the  public  domain  or  of  copyrighted 
works  when  produced  with  the  consent  of  the  copyright  proprietor  of  such  works 
or,  in  the  case  of  sound  rccordinps,  manufactured  in  eompliance  irH}i  section  1, 
subsection  (e),  of  this  title,  or  works  republished  with  new  matter,  shall  be 
regarded  as  new  works  subject  to  copyright  *  *  *."  [Material  in  italic  is  new.  1 

Criminal  prosecution  of  tape  and  record  pirates  under  existing  copyright  law 
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is  barred  l)t>cause  (1)  performers  and  recording  companies  are  given  no  copy- 
right in  their  sound  recordings,  and  (2)  criminal  action  for  infringement  of 
the  copyright  on  the  underlying  musical  composition  is  expressly  prohibited  by 
17  U.S.C.  101(e).  The  bill  would  eliminate  both  bars  by  giving  a  limited  copy- 
right in  sound  recordings  and  amending  17  U.S.C.  101(e)  to  grant  the  copy- 
right interest  in  the  musical  composition  the  protection  of  criminal  sanctions 
against  unautliorized  recordings. 

Subject  40  the  suggestions  made  above,  the  Depart nicnt  of  Justice  recom- 
mends enactment  of  tliis  legislation. 

The  Office  of  Management  and  Budget  advises  that  there  is  no  objection  to 
the  submis.sion  of  this  report  fnun  the  standpoint  of  the  Administration's  pro- 
gram. 

Sincerely. 

Richard  G.  Kleindienst, 
Deputy  Attorney  General. 


Statement  of  William  N.  Letson,  General  Counsel,  Department  of 

Commerce 

Submitted  to  Subcommittee  No.  3,  House  Judiciary  Committee 

Mr.  Chairman,  I  appreciate  this  opportunity  to  appear  before  your  Subcom- 
mittee to  express  the  support  of  the  Department  of  Commerce  for  S.  646. 

S.  646  would  create  for  the  first  time  a  copyright  in  sound  recordings.  The 
copyright  owner  would  have  the  exclusive  right  to  reproduce  copyrighted  sound 
recordings  and  distribute  reproductions  to  the  public  by  sale  or  other  trans- 
fer of  ownership,  or  by  rental,  lease  or  lending,  subject  to  certain  limitations. 
The  exclusive  right  to  reproduce  the  sound  recording  would  l)e  limited  to  the 
right  to  duplicate  the  sound  in  a  tangible  form  directly  or  indirectly  recaptur- 
ing the  actual  sounds  fixed  in  the  recording.  The  exclusive  right  would  not  ex- 
tend to  the  making  or  duplication  of  another  sound  recording  that  is  an  inde- 
pendent fixation  of  other  souiuls.  or  to  reproductions  made  by  transmitting  or- 
ganizations exclusively  for  their  own  use. 

The  bill  would  also  amend  section  101  of  title  17  of  the  United  States  Code 
to  substitute  a  new  section  (e)  expanding  the  remedies  that  owners  of  copy- 
righted music  have  against  the  unauthorized  use  of  their  nuusic  in  the  mechanical 
reproduction  of  musical  works. 

In  addition,  the  question  has  been  raised  in  some  recent  eases  as  to  whether 
the  federal  copyright  law  may  preempt  the  right  of  the  states  to  provide  relief 
in  this  area.  Although  the  Department  of  Commerce  does  not  share  the  view  of 
some  that  the  Supreme  Court  intended  in  the  ticurs  and  Coinpco  cases  (Seur:<, 
Roebuck  d  Co.  v.  Stiffel  Co.,  376  U.S.  22.5  (1964)  and  Compco  Corp.  v.  Day-Brite 
Lighting.  Inc.,  376  U.S.  234  (1964))  to  foreclose  the  right  of  the  states  to  pro- 
vide a  remedy  against  tiipe  and  record  piracy  under  the  law  of  unfair  competi- 
tion, we  believe  amendment  of  the  federal  copyright  law  as  proposed  by  S.  646 
is  the  best  way  to  provide  the  needed  legal  protection. 

Although  certain  manufacturers  have  proposed  inclusion  in  the  legislation 
of  pi-ovisions  granting  a  compulsory  license  to  reproduce  sound  recordings  upon 
payment  of  a  statutory  royalty,  no  suah  provision  is  included  in  S.  646.  We  agree 
with  the  omission  of  a  compulsory  licensing  provision.  Sound  recordings  are 
finished  products  embodying  the  efforts  of  performers  and  recording  companies. 
The  granting  of  compulsory  licenses  with  respect  to  .sound  recordings  wotild  be 
inequitable  and  would  not  eliminate  the  undesirable  effects  of  tape  and  record 
piracy. 

The  Department  of  Commei'ce  is  also  vitally  interest<^d  in  this  bill  from  the 
international  trade  standpoint.  Unauthorized  reproduction  abroad  of  sound 
recordings  is  resulting  in  losses  to  U.S.  record  manufacturers,  not  only  in  ex- 
port sales,  but  in  royalties.  A  proposed  international  "Convention  for  the  Pro- 
tection of  Phonograms  Against  Unauthorized  Duplication"  designed  to  remedy 
the  international  piracy  situation  is  scheduled  for  negotiation  in  Geneva,  next 
Octol>er.  Enactment  of  the  bill  would  enhance  the  United  States  Delegation's 
negotiating  position  at  this  revision  conference  in  efforts  to  achieve  effective  in- 
ternational protection  for  sound  recordings. 

Accordingly,  the  Department  of  Commerce  favors  enactment  of  S.  646. 
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